

















‘CASES 
ARGUED AND DETERMINED 


- 


IN THE 
SUPREME COURT rs +. 


ORTHE | 


STATE OF LOUISIANA. 


EASTERN DISTRICT, DECEMBER “TERM, 1824." _Eagt’n District 
Dee. 1824. 
oo eh Pw 
PascaL 
PASCAL vs. CALDWELL & AL. Cassone 
ve 5 sia : J ent of 
Apprat from the court of the sixth district. , “en 
prevails on 
: a . questions of 
Marz, J. delivered the opinion of the court. fact, unless 
clearly errone- 


The plaintiff sued for work and labour per ous. 
formed, and materials found, on the gas work 

of the defendant’s theatre, and on the plea of 
the general issue had judgment. . The defen- 
dant appealed. 

The question on which it turns is one of fact. 
The gist of the defence is, that the gas work 
of the theatre had been contracted for by the 
defendant with a third person, who only is lia- 
ble for the work and supplies for which the 
plaintiff now seeks to be remunerated. 

The testamony is voluminous, and on the ex- 
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East's District amination of it, we canpot come to any other 
ec’r. ! 


w= conclusion than that the judge below did not 
PascaL 
Gites. 

























err. On questions likv this, the. first judgment 
prevails with us, unless manifestly wrong. 

It is true, the defendant made a contract with - 
a third person, in regard to the illumination of 
his theatre by gas?” but it is also true, that many 
of the materials for whieh payment is demand- 
ed, made no part of-what this third personwas 
to supply—the plaintiffand his hands worked _ j 
under the direction of the defendant, and the 
; latter had impliedly givén authority to the per- 
son by whom the plaintiffwas immediately em- 
ployed to bind him. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 


3 


‘Preston for the plaintiff, Lockett tor the de- 
fendant. 


—eoe— 





HOLLIDAY vs. McCULLOCH & AL: 


ee ApprAL from the court ofthe first district. 


is not regularly : 

in court by ser- ° « 

vice onanat- Porter J. delivered the opinion of the court, 
torney appoint- ae “ ae 
ed by thecourt The petitioner states that he is a partner with 
¢o defend him, 
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the several defendants mentioned inuthe peti- 
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tion in a sugar plantation situated in the first .v™~ 

ws. * 
M‘CuLLovcn# 
San ~ 


district. The object ofthe suit appears to be 


for angaecount and settlement, a gale of the — 


partnership property to-pay the advance made 
by the: -plaintiff, and a division. < of the surplus, if 
any there should be, after the | tacos of f ipe 
debts. 

The defendants are stated to pe citizens.and 
residents of the state of Maryland. No service 
of the petition was made-on them, nor any per- 
son representing them, but on an application of 
_ plaintiff's counsel, suggesting that they lived in 
_ Mélyland, ari attorney was appointed to re- 
present them. ** } 

The attorney pleaded to the jurisdiction, and 
the court having sustained the exception the 
plaintiff appealed. 

It does not appear to us the judge efred.— 
We have been unable to find any provision in 
our law which authorises the course of pro- 
ceeding the plaintiffhas pursued. By the 12th 
law of the 2d title of the 3d Partida, it is en- 
acted that if a person, against whom suit is in- 
tended to be brought, should be absent, the 
plaintiff may petition the judge of the place to 


Vor. m1. (N. 8.) ae 
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sa “appoint one or more curators. Our owncode™ 


has pointed out the cases in, which curators 
ought to be put in possession of the estate of 
absent persons. Whether the defendangy be in 
that situation is an enquiry not necessary to be 
gone into here, as the appointment was.not 

lade to.the estate before suit commenced, 
+. defend the action, and the defendants 


. were no otherwise in court but by the order 


of the judge directing an attorney to defend 
them. The article of our code which autho- 
rises the judge to appoint proper persons to 
defendtherights of anabsentee, limits the pow- 
er to, cases where there is a suit pending,sin 
which his right may be involved, and does not 
extend to a suit instituted directly against the 
person. Such wag the construction. put on 
this article in the case of Astor vs. Winter. 
Cwil Code, 14, art. 8. 8 Martin, 206. 


It is ‘therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


_Lavermore for the plaintiff, Pierce for the de- 
fendants. 
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\ HYDE & AL. vs. HENRY. 


- Appgan from'the court of the sixth district. Bios fa cheers 4 
o + cal o fa Nees. — 
Marin, J. delivered the opinion of thecourt. Tne necessa- 
The plaintiffs claim $592 68 for goods sup- , pe german 4 
plied the defendant, and $395 64-for ad nn 


2 ces made for the defendant’s schooner, @md fconingio, 


had her seized. 4 5o dubene, 
be * The defendant answered he is ‘the owner of “yuh bee 


the schooner and a resident of the parish of St: 
Tammany, and not suable in the first district, 
he pleaded the géheral issue. 

» He Sfterwards obtained a rule that the 
plaintiff ghey, eauise, why the petition and ‘sei- 
‘zure stiould not’ be set aside, on the ground 
that thidebtclaimed was paid. 

The rule was made absolute, the court being _ 

of opinion that the payment made should be 
applied to the debt for which the schogner was . 
bound, that being: the most onerous. 4 

The plaintiffs appealed. q 
The only question submitted is as to the im- _ 
putation of a payment ,received by. the plain- | 
tiffs. The defendant sent a quantity of bricks 

‘by his schooner to the plaintiffs and wrote them 

a letter in which is the following clause: «J 
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ec. one: 


HEyry, 
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a Bash Diitriet. .. shail wish you to make some advances, such as. 


the necessary expenses of the vessel” in coming 


Heme & at Au into_the bayou. Ishall want some articles in 


your line, amounting altogethér to ondlibalfiog 
the value of the bricks; the remainder you will 


: please plage. to my credit on account of what I 


you.” 

“Phe plaintiffs sold the defendant’s bricks for 
$510, furnished supplies and paid bills for the 
schooner to the amount of $382 96, and sup- 
plied the defendant with goods to the amount 
of $592 68. This is admitted. 

But the plaintiffs contend, that they had a 
right to apply the proceeds of the bricks’to 
the payment of their running Beeount against 
the defendant, after deducting the necessary 
expenses of the schdoner in coming up Pinto the 
bayou, i. e. the toll paid to the navigation com- 
pany, which was veryetrifling. ~ 

We @te of opinion tbe district court was cor- 
rect, in considering all the expenditureg, made 
for the schooner, while in port, and the sup- 
plies for her return, as included. 

The defendant intimated he wanted the 
plaintiffs to make some adyances, such as the 
expenses of the vessel, &c. It wag not there- 
fore the expenses necessary ta come up, which he 
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applied for, but others hke these. This was wll al a 


ses aft s schooper was up, and the expenségy H??E | war. 


considered as ineluding the necesstiry expen- 


necéss@#¥'to enable her to réturn. Indepen- 
dent of these necessary expenses, the plaintiffs 
were applied to for articles in their line, to” 
probable amount of*one half of the procee 


the bricks. All this the defendant wished to 


_be paid out of the proceeds of the bricks—and 
_ it was the balance of the proceeds which was 
.to be credited to the general account. 


These necessary expenses exceeded not the | 


proceeds of the briéks, and the plaintiffs were 


bound to apply s heh of these proceeds as” 


would discharg&” yand they had no right 
to apply any part.of these proceeds to the old 
account, till after these necessary expenses and 


the supplies calleg for, when the bricks were 
sent, were paid for. The receipt of asum equal 


‘to these  necesgary expenses, extinguished the 
lien,so thatthe schooner was improperly seized. 
Both parties appear to have been willing to 


submit the point in dispute to the district court, 


onthe rule to shew cause, in order to cur- 
tail expenses. We, Mherefore, have not 
examined the préprietysof disposing of the me- 
rits of the case, by an interlocutory judgment, 


o Sd 


wry 
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East’n. Distridt, Ht is therefore ordéred, adjudged and de- 


D 
ae creed, that the judgment of the district court be 


* See AL. affirmed with costs in this os. case .. § 


a. 


Morse & Maybin for the plaintiffs, Preston for 
hie defendant. : 


* ; a 


‘_—>— 


Hayne. must*be remanded for further pro 





JENKINS vs. TYLER. * 


An order of ~—_ Appeat from the court of the parish and city 


seizure and sale 

cannot be exe- of New-Orleans. 

uted after the 

death ofthe - - & 
debtor, altho’ 


been obtained 

during his life, The proceedings in tis 
But the cre- 

ditor is entitled an application for an order of seizure ; re sale 


to his costs up 


itmay have Porter, J. lined pion of the court} - 


commenced by 


to the timeof On,a public act importing confession. of judg-— 


the debtor’s 


decease. . ment. The judge “issuedhis order on the 
5throf July of the | present year, it was served on 
the defendant the 6th, and en the 10th the 
mortgaged property was seized, *and adver- 
tised for sale. 


Upon the 12th of the same month, it being | 
suggested tothe parish court, thaf’the defen. 7 


dant had died on tlie 7th.instant, the:day af- 


ter a copy of the order of thie judge, directing — : 5 


a sale of the mortgaged property, had been 


* 
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_ served, a rule was taken by the plaintiff to 


have been founded. The court of probates is - 


under the authority of the probate court, in- 





- of the debts of the suecesgion. To permit the 
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shew cause why the seizure should fot be set | 
dside. On hearing .the parties the rule was =; 
madg alglete, atid the plaintiff appealed. . ee 
The parish court, it appears to us, did not 

err, ithe decision which it pronounced on tligg 

right of the plaintiff go proceed with his’ ae 
cation after the decease of the defendan®® or in 
the reasons on which that decision purports to 









the proper and legal tribunal for the settle- 
ment ofall -demands 
its jurisdiction is not 
the measures which | € 
ken previous to 7 his debtor, to en- 
fore® payment in an court. The title of 
the defendafit tothe*property levied on was 
not divested by theseizuge, and the law has 
provided that all*the propetty of which any : 
person dies possessed in this state, shall, ifthe 
heirs arenot offige, and the estate is adminis- 
tered by curators, tutors or executors, be sold 


inst successions, and 








e least affected by 


Mi. 


itor may have ta- 


such a step be necessary for the*payment 











creditor to sell it by the authority of any other 
tribunal, would be in direct violation of this 





: Di ict: provision; and it would. be defeating the. enti 
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policy. of a law oh this subjéct which is tos z 
curea legal distribution of the estate after an 
examination ofall claims existing t it. 

It has béen complained that there 1s error in 
, judgment directing the plaintiff to pay 


s ' Had" the decgee extended to all the — 


costs,;#t would have certainly been erroneous, 
foras the proceedings was legally instituted 
before the parish* court at the time the order 
of seizure and sale was applied for, the peti, 
tioner should not be the.sufferer by an event 
_over which he a no 
sequent thereto. 










troul, occurring sub- 
@ uhderstand the judg- 
ment to go no Aes 1 gmake the plain- 
tiffresponsible for thé incurred by fevy- 
ing the execution, after the debtorstdeath; and 
in this there is certaiply no-error. The words 
of the decree are; “ That tf oxodttitmden set 
aside with costs.” This, in our opinion, does 
not include the costs which af®se previous to 
the levying, but those which were incurred by 
the seizure. All the anterior proceedings were 


left in full force, and the expenses attending” 


them will be settled by the court of probates 


when the plaintiff presents his claim there. 
: ea 


It is therefore Ordered, adjudged and de- 


| 
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creed that the judgment of the parish court be Pasta. Distrit. 
affirmed, with costs, and it is further ordered ow 


that this Gase be remanded betore that tribunal 72"*"* - 


vs. 


to be proceeded in according to law. PrLEn- 


Hennen for the plaintiff, Nixon for the de- 
fendant. 


—j— 
HEPP §& AL. vs. DUCROS & AL. 7 
Appeat from the court of the first district. An agree- 
ment to pay ten 
_ percent on the 
Martuews, J. delivered the opinion of the Lemar ig 
court. This suit was instituted in the court Yea “neh ®. 


. . nded to th 
below, to recover the price of certain slaves, a caee 


’ : 
in pursuance of a contract of sale, as set forth yo roi snnte 


in the petition of the plaintiffs; who being*dis- tte on further 


‘satisfied with the judgment therein rendered, os 
took the present appeal: since the filing of a 
which, the defendants and appellees in their 75°," 
answer, complain also of errors in the judg- saemeeniceas 
ment of the district court. 

The questions in the case, raised by both 
parties, relate to the calculation of interest on 
the price promised for the slaves. According 
the stipulations of the act of sale, the purchasers 
had a right to prolong payment for the space 


Vou. ut. (N. Ss.) 24 
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East’n. District. of three years, by paying an interest of ten per 


Dee. 1824. 
,\-—~ cent per annum on the capital. 
Herr fa. | The evidence in the case shews that, ‘using 


vs. 


Ducros & 4l. the privilege thus accorded to them, the pay- 
ment was postponed,-not only for three but four 
years, for which time interest was calculated - . 
and paid from two years to two years, pur- 
porting to be at the rate of ten per cent. per 
annum, on a capital of $38,000. The judge 
a quo seems to be of opinion that there was 
error in the estimate of interest as calculated, 
to the prejudice of the debtors; and in rendering 
judgment imputed the surplus to the hippest 
of part of the principal. 
a This is complained of by the counsel of the 
appellees as erroneous; but we are of opinion. 
that the judgment is thus far correct, after al- 
lowing to the creditor the most favorable mode 
of calculation which can be legally tolerated. 
The other error, alleged on the part of the ap- 
pellants, is a departure from the true spirit and 
just interpretation of the contract, in not al- 
lowing interest at the rate of ten per cent from 
the period of the last payment up to the time 
of rendering judgment, instead of legal inte- 
rest. 
Ten per cent. per annum, on a capital sum 
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either loaned, or for which a debtor may be 
indulged in the payment, is allowed by ex- 
press convention between the parties, which 
must be in writing. Civ. Code. 408, art. 32. 

In the present case, the conventional inte- 
terest, by the act of sale, is limited to three 
years; but the parties to that deed have, by a 
subsequent agreement as evidenced by the last 
note and receipt for the payment of interest, 
extended it one year more; and this is con- 
tended to be a good and substantial reason for 
the court to extend it still farther, to end only 
by the payment of the capital; because it 
appears to be the interpretation given to the 
contract by the parties themselves. The ori- 


ginal agreement is explicit and needs no inter-_ 


pretation: it limits the conventional interest to 
three years, which was to be paid as a consid- 
eration for the forbearance on the part of the 
vendor to demand the price at the time it be- 
came due. This contract was reciprocal and 
valid up to that period; it then ceased, and 
left the capital debt precisely as it would have 
stood without that stipulation. The payment 
of ten percent. for the fourth year was ona 
subsequent agreement, the force of which ex- 
pired with that year. 
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East’n. District, 
Dec. 1824. 
Pye r 

Herr & an 4 

vs. 

Ducros & AL. - 
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East’n. District. 
Dec. 1824. 


say & aL. 


Buccs & aL. 


Ee 
| 
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The court below did not err in refusing to 
allow ten per cent after that period. 

The only question remaining to be settled 
concerns the allowance of legal interest; wheth- 
er it should be from the period at which the 
price of the slaves became fihally due, or from 
the judicial demand? 

On the subject of this species of interest, it 
is perhaps desirable, that it should be based 
on the forbearance of a creditor to enforce 
payment, & not on the qualitiesor properties of 
the things for which debts may be contracted. 
For as the law now stands, courts of justice 
are frequently forced into unprofitable enqui- 
ries, as to the capacity of different kinds of 
property to produce rent or revenue. 

The debt claimed, now in the case under 
consideration, is the price ofa number of slaves 
of both sexes, and various ages, and conse- 
quently calculated to produce profit to the 
holder by natural increase, as well as by ma- 
nual labor. inthe first place they may be 
assimilated to a herd or stock of cattle, one 
of the examples given in Pothier on the sub. 
ject. Cont. de Vente, 283. 

According to the provisions of our code, le. 
gal interest runs on the price of the thing sold 
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producing fruits or any other income. _Cvv. East’n. District. 
Dec. 1824. 


Code, 360, art. 84. any) 
Independent then of the possibility and pro- **"* 4™ 
bability of natural increase in a gang of slaves ?°™° : 
of different sexes, the hire of their labor, and 
consequent income to the holder, or profits de- 
rived from it when directed by the owner him- 
self, would authorise a demand, on the part of 
the seller, of interest on the price after it be- 
comes due. | 
We have been unable to discover any error 


in the judgment of the district court. 


It is therefore ordered, adjudged and de- 
creed, that the jadgment of the district court . 
be affirmed with costs. 


Hennen tor the plaintiffs, De Armas for the 
defendants. | . 
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_— 
East’n. District. EASTERN DISTRICT, JANUARY TERM, 1825. 
Jan’y. 1825. 
lo Ow aN —-e— 
Hexman 
vs. 
Sprice. HERMAN vs. SPRIGG. 


If the sheriff, ; F 
bok  Appeat from the court of the first district. 
tation, insert 
words not in 
the original, it . 4 5 a . 
willactbe void Porter, J. delivered the opinion of the court. 
on that account. nes , 

Contcacts in This is an action commenced in the usual form, 
which usury aes 
intervenes are by the plaintiff, endorsee of a promissory note, 
void, but the z . 
lender may re- against the defendant, maker thereof. The in- 
cover back the ; 
money loaned. gtrument is negotiable, and was. made payable 

Subsequent ae . 

Iawsdonot tg one William Flood, who since the execu- 
operate a re- . ae : 

peal bycon- _ tion of it, is deceased, and by whom it was en- 
taining provi- buf 

sions different dorsed to the petitioner. 

from former 

ones: they must 

—aaguaaad to The defendant pleads, 

em. 

The borrow- z aoe 
er ig not obli- 1. An exception to the process of citation, 











































of the clerk of the district court holden for the 
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because a copy of it was not served according East’n. District, 
Jan’y. 1825. 


DPrYy 
HERMAN 


to law. 
2. A general denial of all the allegations in 
the petition. ‘ 


3. That the petitioner obtained the note, on 
which this suit has been commenced, by unfair 
means, viz: by an usurious contract—that the 
defendant never received any valuable consi- 
deration for it, the same having been executed 
for the accommodation of the payee. That the 
plaintiff had already commenced suit against 
the endorser’s estate, and that it-is to his suc- 
cession alone resort can be had for payment. 

The first question for our decision on these 
pleadings, is the legality ot the service of cita- 
tion. 

The illegality is said to arise from a variance 
between the original and the copy, and it con- 
sists in this: That in the original the defendant 
is cited to appear “at the office of the sheriff 
of the parish of East Baton Rouge, and comply 
with the prayer of the petition, or file his an- 
swer.in the office of the clerk of the third dis- 
trict court, holden in and for the parish afore- 
said, at the town of Baton Rouge.” That the 
copy cites him to file his answer “in the office 


191 


SpricG. 


ged to pay le- 
galor other in- 
terest on money 
received On @ 
usurious con- 
tract. 
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East’n. District, parish 


Jan’y: 1825. 
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leaving out the word “aforesaid,” which in the 
original refers to the parish of East Baton 


‘ Rouge; and that there is also a variance in 


substituting the word “at,” for those of “in® 
and “for.” 


This objection is purely technical, and goes 
to matter of formalone. For we apprehend, 
the defendant had little difficulty from the copy 
served, in knowing where he was cited to, and 
what he was required to do. There being but 
one district court appointed by law to be held 
at the town of Baton Rouge, and that being the 
court which sits for the parish in which the 
‘village is situated; a notification to file an an- 
swer with the clerk of the district court sitting in 


that town, could not be misunderstood to be a- 


‘citation to file it with the clerk of the district court 
for that parish; because there was only one 
court of that style and description, which held 
its sessions there. Technical however as the 
objection is, the law requires a copy of the cita- 
tion to be served on the defendant, and We are 
not prepared to say what effect a variance be- 
tween that copy, and the original would have, 
were it not that on a Comparison of the process 


at the town of Baton Rouge,” 
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here issued, with the form prescribed: by thé Eautn. Distt : 
act of the legislature, we find that the original “oy 
contained more than that aet prescribes, and #="™4* 
that the copy exactly pursues it. | mance 
| .The form directed for eitations, by the act 
\ establishing the superior court, which forni has 
been preserved by subsequent statutes for the 
district court, requires the defendant “to file — 
his answer in writing in the office of the clerk 
of the superior court at in ———— days 
after the service.” The original in this case 
went further, and mentioned: for which*parish 
the court held: its: sittings there. ‘This was 
more than was necessary—but utle per inutile 
non vittatur, and: it was: not void on. that ac- 
count. The sheriff; however, was not under 
the necessity of copying any part of it, which 
was mere surplusage. It was: sufficient to»give 
the defendant a notice, as special as the form 
set forthin the statute. Ifit contained all:that 
was required by the act, it was’ not’ in our 
opinion void, because it did not contain some- . 
le thing more. : . 
This brings us to the merits, for we deem it 
‘unnecessary to notice particularly the objec- 
tion, that the plaintiff must look to Flood’s es- 
tate for the payment: of this note—a plea that 
Vou. 1. (N. 8.) 25 : 
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East’n. District, the endorsee of a promissory note must pursue 


Jan’y. 1825. 
vw’ 
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the endorser alone, and cannot recover against 


Heaman the maker, because he’ has.commenced an ac- 


SPRiIGE. 


tion against the party who. transferred it, we 
believe to be without precedent, as it is cer- 
tainly withouteither reason, or law, tosupport it. 

The first question, to be decided is, whether 
the contract by which the plaintiff obtained an 


‘interest in the note sued on be void? If it should 


turn out tobe so, he ofcourse has.not acquired 
a legal right or title to the instrument sued on. 
On-this point. we have not any doubt. It 


“most clearly appears, by a reference to the 


various laws of Spain in relation to usury, that 
contracts, in which it took place, were consid- 
ered as null, and ofno.effect. Such also is the 
opinion of the most esteemed: commentators on 
these laws,.that we have been able to consult. 
To cite in support of this conclusion, the 
various statutory provisions, by which. from 
time to time the several-monarchs of Spain en- 
deavored to prohibit the loan of money at ille- 
gal interest, is unnecessary; we deem. it suf- 
ficient to refer to a. provision contained in one 
of the latest edicts on this. subjeet. -We-al- 
lude to that of Phillip the 3d. promulgated in 
1608, in which, after prescribing the penalties, 
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that both borrower and lender, are liable to, Bast’n. Distriet,” 
who enter into usurious contracts; it declares, | en 1 
que seaen si ningun, y de ningun valor,ni efecto, “™=*4™ 
qualquier contrato, o-concierto, que contra-lo susodi-. ****°° 
cho se hiciere; para que de acqui adelante no valga 
nt se-use de el, so las dichos penas.” “That every 
’ contract, or agreément, ‘which shall -be*made 
against the foregoing, shall be null and of no 
value; and that henceforward, no one shall 
avail’ himself, or profit’ by such contracts, 
under the penalties already mentioned.” — NVo- 
vissima Recop. ib. 10. tite del. 21. which is, Ley. 
15, tt. 18, lib. 5, Nova” Reécop. ~ The-clear and 
positive manner, in‘ which ‘the legislator has 
thus expressed his will, dispenses with the ne- 
cessity of construction, or rather leaves no 
room for it... But in a ase of 80 much impor- 1 
tance *to’'the parties and ‘expectation’ to the a 
public, we refer to the following authorities; to 
shew, that our understanding of the” law, is 
that of the jurists of Spain: | 

Los contratos e¢ instrumentos publicos, en que in- 
terviene usura, son nulos. Curia Phil. Hb. 1, cap. 1, 

n. 36, verbo usura. 

« The contracts and public acts, in we 
usury intervenes, are null.” 


“4 
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Jan’y. 1825. 
PV’ 
HERMAN 

vs. 
SPRIGG. 
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q : East’n. District. “+ Son nulos y no'trahen aparajada execucton todos 


los contratos en que interveene usura.” Febrero, p- 

1, cap. 4§ 2, n. 37.” : 
«+ The contracts in which usury is practised 

are null, and do not carry with them the force 


ofthe thing judged.” To thesame effect is, — 


Siguenza, lb. 1, cap. 11, n. 22. 
The next enquiry is to what extent is-the 


contract null?, Is itso, both for the prin- 
cipal sum paid, and interest, or only for the in- 
terest received?.. This is the point, which was 
most contested in argument, on which the most 
doubt exists, and on which our most serious at- 
tention has been exercised. 

The counsel, who contended for the nullity 
of the entire contract, relied on the provision 
already cited of the nobissima  recopilacion, and 


_ others of the same'tenor and effect, which are 


found in that work. Among these is a clause 
in one of the penal statutes of Spain, which 
provides, that the principal sum in the contract 
shall be decreed to the party upon whom the 
usury has been practised, la suerte principal sea 
para la parte contra quien se exerettaren las usuras. 
From this provision he argued, that ifthe prin- 
cipal sum in the contraet was given to the bor- 
rower, he might well offer, as an exception 
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when sued, the rule of law which shews'the fast'n. District: - — 
money to belong to him, and which money pe chem 
would be decreed'to him, in a different action: "*®™4* 
Novissima Recopilacion, kb. 12, tit: 22, ley 4, ae 
which is, ley 5, tt. 6, ib. 8, Nova. Recop. 

Admitting this argument to be entitled to 
much weight, in an ordinary case, it might still 
be doubted, whether the defendant, in the suit 
before us, could avail himself of this provision, _ 
for he was not the person, upon whom the usury 
was practised, it was the endorser who transfer- 
red it, that was the sufferer. But we are saved 
the necessity of examining this question, for by 
a subsequent pragmatic of Philip the 3d, 
(which is the law we have already ‘cited as to 
the nullity of the contract,) this provision is 
repealed, both borrower and lender are de- 
clared to be culpable, and a different distribu- 
tion of the penalties is directed. | Se also Cu- 
ria Philip. ib. 2, cap. 1, n.40, verbo usura, 

We have then the question presented on the 
general provisions found in the laws of the Re- 
copilacion, on the subject of usury. “These 
laws:declare that the usurious contract or a- 
greement is null and-void. Ifthey stood alone, 
we would perhaps feel compelled to say what 
we have often said: that where the law did not 
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payment of the principal sum made apart of the | 
original contract, it. fell within.-that provision, 
which declared: that contract vord. “4 

But there is an earlier statute to be found in 

the laws of Spain, Ahan. any we have yet re- 
ferred to, which has a most important bearing 
on the true construction of the subsequent en- 
actments, on the same subject. It is the 31st 
law.of.the 11th title of the 5th partida. 
_ Veinte maravedis, o otro, recibiendo proméssion 
del, quel de treinta maravedis, o quarenta por ellos tal 
promassion non wale, nin es tenido de la cumplir el 
que la face, st non de los veinte maravedis que recibio, 
esto es, porque es manera usura. 

«If a man gives 20 maravedis, or any other 
sum of money, and receiyes from one a.promise 
to return 30 or 40, such promise is not'valid; nor 
is the obligor bound. to perform it, except for 
the money received, because it is a species of 
usury.” 

By this-law, then we have a provision that a 
promise to give illegal interest is void. So far, 
itis in conformity With the provisions subse- 
quently enacted on the same subject on which 
the defendant relies. But it defines, by the 
latter part of the clause cited, what is meant by 
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the. amount of the. interest ‘promised; and de- 
clares that, as to the money paid,and received, 
it is binding, and may be enforced. 
Has this provision been repealed? We think 
nots: We have carefully examined all the laws 
that treat of the same matter, and find nothing 
which would justify such a conclusion. » They, 
in general terms, declare contracts for illegal 
interest, void. So does that of’ the partida 
already cited. The re-enactment of a general 
provision contained in a former law, to which 
an exception was attached, does not repeal 
that exception; because the intention to repeal 
is never presumed, and both provisions. may 


well stand tofether. Toullier; Droit Civil Fran- 


cais, vol. ¥, 120, no. 154. ‘It is true, these’ sta- 
tutes contain additional regulations for the pre- 
vention. of usury, to those found in the law of the 
Partidas; but there is no rule of construction 
better established, than that subsequent laws 
do not operate a repeal, by containing provi- 
sions different from former ones. ‘They must be 
contrary to them. There are few which this 
court has had occasion more frequently to re- 
cognize. It isa principle, says a modern au- 


thor, to whom all who are in search of truth on - 
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East’a District legal. questions, may recur, with a certainty 
Jan’y. 18265.. 3 ; ; bs 
wv—~~ almost, of finding it on-every subject on which 


‘Herman he treats, that the dispositions of anterior laws, 


Srrice. not contrary to those which are posterior, are 
understood to exist in the latter, and make a 
part of them. . Posteriores leges ad prores perti- 
nent nist contrarte sint. Toullier, vol. 1, 122 & 
124, nos. 156 & 157. Dig. hb. 1, tit. 31. 28— 
10. Martin, De Armas, case. 12 ibid, 697. Vol. 1, 
160. 2 tbid. 32. 

Applying this rule to the laws already re- 
= ferred to, we are satisfied, that that.of the Par- 
tidas is not repealed, and that taking it as still 
2 making a part of the subsequent statutes, it 
compels the repayment of the principal sum. 

Were we doubtful on this question, the de- 
ference justly due to the concurrent testimony 
of the various commentators ‘on the laws of 
Spain, would induce us to adopt their construc- 
tion. ' ° wt 
In the Curta Philipica, it is stated that usuri- 
ous contracts are null; but, this, says the author 
of that work,, is to be understood. as to the in- 
terest, and not as to the principal sum, accord- 
ing to the law of the Partidas. . The law he re- 
fers to is that we have already cited. Curia 
Phil. hd. 2, cap. 1, no. 36, verbo usura, Such is 
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also the doctrine of Febrero and Siguenza. ‘Fe- East’n District. 
Jan’y. 1825. 


brero, p. 1, cap. 4§2, no. 36. Siguenza, lib. 1, cap. re 


11, no. 22. 

The opinion just expressed leaves open an- 
other question, and that is, whether the money 
lent, must be repaid with interest at a legal 
rate. , 

The plaintiff has contended that he has a 
right to recover the amount loaned, with inte- 
rest at ten per cent.. This position receives 
some countenance from one of the Spanish 
writers we have already quoted, and itis also 
supported by one of the judges of the late su- 
perior court of the territory of Orleans. Ina 
case similar to this, he decided, that, he « knew 
no other interpretation to be given to the word 
usury than the taking a greater rate of interest 
upon a loan than is fixed by positive law or es- 
tablished usage.” Acting under this impres- 
sion he held that the person, who had lent mo- 
ney at an illegal rate of interest, could recover 
the sum loaned, and ten per cent for the use 
of it, Siguenza, loco cttate, | Martin, 7. 

With this view of the subject we have after 
the most mature deliberation, found ourselves 
unable to concur. Interest, by the laws of this 
state must be either conventional or legal. The 
Vou. ut. (N. 8.) 26 
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Papi Piste first is by the agreement ofthe parties. The 
am second by the commands. of the law, in cases 
HERMON where it has deemed proper to afford compen- 
Srai@6- sation to the lender.. Under which. of these 
heads does the claim now presented fall? Cer- 
tainly not under the latter, for the lending mo- 
ney on illegal interest, is not one o f the cases in 
which /egql interest is given by our statutes.— 
Does it then come within the former? That we 
have seen results from the agreement of the par- 
ties alone. - Where then is the consent of the 
borrower shewn in this case to pay ten per _ 
cent, andthat of the lender to receive it? The 
record exhibits no such evidence. But it is 
said, that as the former promised to pay 18 
per cent. it must be presumed, nay it cannot 
be doubted, that he would have been willing to 
give ten, This is perhaps true: it requires 
however two parties toa contract, and how 
stands the presumption on the other side? The 
very reverse of that by which assent is sup- 
posed on the part of the person taking the 
loan. Doubtless we would have the consent 
of the lender now, to take as much as he can 
get, but it his consent at the time of making the 
contract, which must be looked to; and viewing it in 


relation to his intention then, there cannot be 


‘ 
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a question, that he would not have consented » 
to recéive the amount he is now willing to take. 
So far then, as the assent of the parties, at the 
period of contracting, can be assumed as the 


basis, on which a modification of the rate of - 


interest, is now to be made by this tribunal; it is 
clear that-no such assent has been shewn, or 
can be presumed. 

The strongest argument which has Widget 
itself, to us insupport of the plaintiff’s preten- 
tion, is, that a contract being shewn for con- 
ventional interest, it is the duty of the court'to 
give that contract effect so far as it is legal— 
‘But to this, we think there is a satisfactory 
answer. This contract does not consist of se- 
veral parts, it is one, and entire; to pay interest 
at an illegal rate for the use of the money bor- 
rowed. Such agreement is, as we have alrea- 
dy seen, null. If it be, then, it cannot be good 
in part, nor furnish the consideration for rais- 
ing a promise to pay a lesser sum. 

Admitting that it could, there would still re- 
main an intrinsic difficulty, which could not, so 
far as we can see at present, be surmounted. 
By law, conventional interest must not only be 
agreed on by the parties, but the amount must 
bé fixed by them. Civ. Code, 488, art. 32. No 
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- East’n: District, rate has been established here, and we cannot 


make one. And if we attempted it, what rate 
could we affix, one per cent, or ten? 

We could add to these arguments, others, 
which might be fairly drawn from the policy 
of the law; of the duty of this court to sustain it; 
and how poorly such a construction would give 
that policy effect. To sanction the claim set 
up, would in truth be virtually sanctioning an 
evasion of the prohibition; and encouraging the 
citizen in a violation of the law, by rewarding 
him with the highest rate of interest which he 
could have obtained; had he obeyed it. But 
we forbear to follow the subject any further 
upon general principles, for however unsatis- 
factory our conclusions .may appear on these 
grounds, tothe minds of others; there cannot 
be a doubt in relation to the judgment which 
this court should pronounce, when the ques- 
tion is placed on the following consideration. 

We have already shewn that by the laws 
contained in the Vovissima Recopilacion, all con- 
tracts reserving an illegal interest are null and 
void, and it has been seen that were it not for 
the provisions of a statute anterior to those 
laws, it would be doubtful if these contracts 
would not be void, not only for the interest, but 
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also for the principal. If that law then, ena- East's. District. 4 
bles the plaintiff to recover any thing, it must oe 
also have its effect as to how much he can re- 
cover; and its provisions are positive, that no- 
thing but the naked sum lent can be got back. Part. 
5, tit. 11, 31. 

It was msisted, that as the maker of this note 
had received a valuable consideration for it, he 
could not avail himself of the plea of usury, 
committed by others, and that he had no con- 
cern with the subsequent transactions between. 
the endorser and endorsee. ‘To this argument 
the answer givenat the bar is conclusive. The 
endorsee, who sues on a promissory note, must 
shew that the right and title of the payee has 
legally passed to him; that right cannot pass to 
him by a contract which is illegal and void, 
Consequently the plaintiff is without title to - 
demand payment of the whole amount of the 
note. 1 Starkie, 385. Douglass, 736. 

The sum paid by the plaintiff appears from 
his answer to an interrogatory, to be four thou- 
sand eight hundred and fifty-one dollars, and 
for that amount he is entitled to recover. — 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed. And it is 


SPRIGG. 
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| _ East’n. District. further ordered, adjudged and decreed, that ' 4 } 
ain, the plaintiff do recover of the defendant,the 7 
Hzrmax sum of four thousand eight hundred and fifty- 


Sretcc. one dollars, with costs in the court below, ‘the 
appellee paying those of appeal. 


Eustis for the plaintiff, Hennen for the de- 
fendant. 
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GRAVIER vs. GRAVIER’S HEIRS: 
GRAVIER’S HEIRS vs. GRAVIER. 
SAME vs. SAME. 


















: ‘ 
He who bas Appeat from the court of the first district. 

stipulated in 

favor of another 


may nevoke the Porrer, J. delivered the opinion of the court. 
stipulation any 


oe oecagag ae These three actions were consolidated in the 
ceptance 


party who alle- court of the first instance, and the matters at 
ges that writ- 


ings produced issue in the whole of them were decided by 
against hlm ar 


forgeries, is net one judgment. 
obliged to disa- J 


vow them for- ‘They were commenced in the same order of 
mally, in order 


tobe allowed to time with that in which they have just been 
offer evidence ' 


zt wel enumerated. The first was by John Gravier, 


whois present who states in his petition, that he was a cre- 
buys pro- 


pertyas Ltigi- ditor of his brother Bertrand, at the time of his 


gious, he can- 


notclaim the decease, in the sum of $15,045, and that for 


increased va!ue 


incase ofevie- the purpose of securing the said sum he be 
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came the purchaser of the whole of his estate , Eastin. Distrit. 3 ‘ 
Jin’ wes 
we 


for the sum of $34,338 75 cents. ‘That since 
the period of the adjudication, he has paid-va- ©*4v™™* 
rious debts of the estate, se that it-is now in- SS 
* debted to him in the sum of $38,665 10 3-4 
cents; and that notwithstanding these facts, the 
representatives of the heirs have lately caused 
to be inscribed in the office of the register of 
mortgages the obligation and mortgage given: 
by him at the time of the adjudication. — 

The petition concludes by a prayer that the 
mortgage may be cancelled, and the heirs of 
Bertrand Gravier condemned to pay the plain- | 
tiffthe balance above stated, of $38,665 10 3-4. 

Previous to answering the petition, the de- 
fendants had commenced two suits against the 
plaintiff, and in the answer filed after a general 
denial of all the facts alleged by him, they refer 
to the actions just instituted, and:pray that they 
may be consolidated with this. 

In the first of these actions, the heirs of Ber- 
trand state, that in the year 1797; their ances- 
tor died in New-Orleans, leaving a large estate, 
real and personal. : 

That John Gravier, one of their co-heirs, 
caused all-that part of the suburb St. Mary, and 
of the land situated in the back thereof, to be 
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Bas, District. adjudicated to him for. the price for which they | d ] 
Sa -~ were appraised in the inventory, to wit, for the 
Gaavizr sum of $315,798. . 

—— That the conditions of the purchase were, 
that the said John Gravier should account to ~ 
his co-heirs for their respective shares, in the 
balance of the same. 

And that although often requested, he had 

«refused to pay to the petitioners the amount 

due them; but had filed in court an account, the 
vouchers of which he had refused and still re- _ 
fuses to produce. . 
 -They therefore pray for an order of serzure 
and sale against the property of John Gravier, 
to pay them the balance due on‘the adjudica- 
tion of the estate of their ancestor, with inter- 
est from the 19th December, 1798, and costs of 
the suit. | 

To this petition, the defendant, John Gravier, 
pleaded, that, by the terms of the adjudication, 
he was obliged to pay the debts due by the 
estate; and that until,it shall.be shewn by the 
plaintiffs that there is a balance remaining inhis 
hands after the payment of the debts so due, 
they are not entitled to bring this suit. 

That he has paid debts to a large amount 
beyond the price of adjudication: That there 





OF THE STATE OF LOUISIANA. 6 a 


are yet debts due by the estate of Bertrand pn a 
Gravier, and that until the same is satisfied, Y~—— 
no right of action has accrued to the plaintiffS. ©™*X""* 
The second suit was instituted by the same C®4°™™* 
persons. In their petition they state, that in ad- 
dition to the property left by Bertrand Gravier © 
at his decease, there were debts due to the es- 
tate to the amount of $30,000 and upwards: 
That John Gravier was appointed to collect the 
same, and that he undertook to do so, but 
though often requested, he had refused to ren- 
der any account. 
They therefore pray judgment for their share 
of the said debts, which share they aver to be 
$22,500. 
To this action the defendant pleaded in sub- 
stance, as he had done to the first. That by 
the terms of his purchase, he was first to pay 
the creditors, that he had paid them to an 
amount far beyond what he had received from 
the estate. That there were yet heavy debts 
due by the succession, and that from all these 
considerations the “plaintiffs were not entitled 
to maintain their action against him. 
From these pleadings, it may be seen, that 
although the parties differ widely as to the me- 
rits of their respective pretentions, yet the 
Vo. 11. (N. 8.) 27 
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points at issue are few and simple. They are 
in truth but these: Ist. One of law, has the 
plaintiffs by the terms of the original. contract 


aright to bring an action against the defen. j 


dant? If they have, what is the balance due? 

The force of the exception against the plain- 
tiffs’ right to sue, will be best understood by 
quoting the particular expressions used in the 
contract of adjudication. The decree after - 
reciting, that the attorney of the absent heirs, 
had consented that the property left by 
Bertrand Gravier, should be adjudicated to 
John Gravier at the price of appraisement, 
proceeds to adjudicate the property to him 
upon his giving security and “ Con la calidad de 
satisfacer a los acreedores que resultaren, lo que le- 
gitamente se justificare deverseles; y tam bien a los 
otros sus- coheredoros ta parte que les pertenesca,” 
« on the conditiou to satisfy such creditors as 
may appear and legally establish their claims, 
and also his co-heirs, the part which shall be 
coming to them.” 

From these expressions, it has been contend- 
ed, that the condition. on which John Gravier 
took the property, was to pay the creditors of 
his brother’s estate; and by doing soa contract 
was formed between him and them, which they 
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may enforce, and which consequently cannot East’n. District, 


be revoked without their consent. 

Other arguments were used and several au- 
thorities cited to shew the plaintiffs had pre- 
maturely commenced their action; but the 
whole strength of the objection lies in the state- 
ment just made, and to its correctness our at- 
tention has been principally turned. 

The counsel, who argued in opposition -to 
this objection, drew his authorities principally 
from the Roman and French law; and he prov- 
ed, to our entire satisfaction, that according to 


the received doctrines in both these systems of © 


jurisprudence, the person who has stipulated 
in favor ofanother, may revoke it at any time 
previous to the acceptance of him, for whose 
benefit the promise has been taken. 


The question is not so free from difficulty 
when examined, under the ancient jurispru- 


dence of the country. A law of the recopilacton 
permits in express terms a contract to be 
made for the benefit of a third party. It is the 
opinion of the Spanish commentators, that ac- 
cording to this law, the personin whose favor 
the stipulation is made, may maintain an action 
toenforce it. In this they seem to think a ma- 
terial difference exists between the laws of 
Spain and those of Rome. 
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'East'u. District. ~ But according to other writers on the civil 
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law, this is a mistake. Merlin, who has ex- 
amined the subject fully, and who cites avast 
number of authorities in support of his opinion, 
shews, we think, satisfactorily, that the early 
established doctrine in the Roman jurispru- 
dence, that no one could stipulate for another, 
was subsequently altered and modified by dif- 
ferent edicts of the emperors: and in the late 
and more improved state of their laws, such 
contracts were authorised, and might be en- 
forced by the third person, in whose favor they 
were made. 

It seems, however, to be the opinion of the 
writers on the Spanish law, that such stipula- 
tions could not be revoked by the party re- 
ceiving them, when the contract was made for 
his joint benefit, and that of the absentee. When 
it was for the sole benefit of the latter,as was the 
case here, some of them are of opinion that it 
might, and others that it could not. We incline 
to the former opinion. We found our conclu- 
sion on there being nothing express in the law 
on the subject. That it is clear, the party 
stipulating had such a right, when contracting 
under the Roman jurisprudence, whose 
general provisions are the same as those of the 
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Spanish. And that on a question of this des- 
cription, where the law is silent, and reason 
Speaks so loudly in favor of revoking such pro- 
mises, we should sanction the right to do so. 





This very case shews in as striking a light as 


any that could be presented, how grossly un- 
- just a different rule would be. ‘'Fwenty-seven 
years ago, John Gravier received the property 
of his brother’s estate, on condition to pay the 
debts -and deliver the surplus, if any, to ‘the 
heirs. When called on, after sucha lapse of 
time, to render an account, he says he has not 
complied with one part of his promise; and be- 
cause he has not done that, he should not be 
obliged to perform the other. ‘To permit him 
touse such a defence, would be allowing him 
to profit by his own wrong. If debts exist, why 
has he*not paid them? If there are none such, 
he should deliver to the heirs the balance. If it 
be uncertain whether there are or not, he 
ought not to hold the funds from the persons 
who are responsible for the debts, for if he can 
use that argument with effect now, he might 
always use it in the same way. The terms on 
which he acquired, however, completely re- 
fute the: pretention last mentioned. ~They 
were; to pay such creditors as might appear, 
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East'n District and legally establish their claims; appear, 
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when? Within the time fixed by law for per* 
sons to administer estates. Any other con- 
struction would lead to the grossest absurdity, 
and allow the purchaser, or rather administra- 
torto hold the property in his hands forever. 
4 Martin, 409. 7, Toulker, hv. 3, ttt. 3, n. 24, & 
25. Merlin questions, de drott. stiputation pour au- 
trui, 1,2, 3, 4, 5. 3 Martin, 247. 

Before reaching the merits, another question 
of law remains to be disposed of. It is present- 
ed, by an exception taken to the introduction 
of certain witnesses of the plaintiffs. The de- 

‘fendant having offered notes and documents to 
establish that he was a creditor of Bertrand 
Gravier’s estate, the plaintiff averred they 
were forgeries, and to prove them such, intro- 
duced several witnesses, who swore thatfrom a 
variety of reasons, they did not consider them 
to be executed at the time which they bore 
date, nor by the person whose signature they 
purported to bear, To su@h testimony the de- 
fendant objected, on the ground that no formal 
disavowal had been made by the plaintiffs to 
their hand writing, and that it could not be re- 
ceived on bare suggestion. 

The defendant, in this objection, has mista- 
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the party introducing the paper, with him 
against whom it is produced. Proof by ex- 
perts, or comparison of hands, cannot be res 


sorted to by the former, unless formally deni-- - 


ed by the maker; but if introduced and proved, 
the opposite party may shew by any legal evi-- 
dence, that it is not his writing, or in other 
words, that the testimony by which it has been 
attempted to be established, is not correct.— 
That the evidence offered here was legal, we 
have not the smallest doubt. 

Both parties have complained of the judg- 
ment of the inferior court. The plaintiffs in- 
sist that it should have been in their favour for 
$52,280 96 cents, instead of $25,283 75 cents, 
with interest, on the balance of the real estate. 
The defendant contends that the amount due 
by him at the utmost, canitot be carried beyond 
$6,624. To detail at length the acts and rea- 
sons on which the parties have arrived at con- 
clusions so widely different, 1s unnecessary. 
It would be impossible to render it intelligible 
to the minds of others, without extending in 
this opinion the whole evidence, which is vol- 
uminous, beyond any example that has yet oc- 
eurred in this court. We have examined it 


ken the practice, and confounded the right of East’n. District. 
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East’n. District. With all the attention. im our power, and we are 


Jan’y. 1825. 


One 


GRAVIER 


ve. 
GRAVIER’S 
HEIRS. 


unable to say that the evidence authorises us 
to come to a different conclusion from that of . 
the district judge. 

There are, however, some objections made 
by the defendant, John Gravier, which it would 


-not be proper to pass over without stating the 


reasons which have prevented us from sustain- 
img them. The principal one is to the refusal 
of the district court to allow him a credit for a 
note of his brother Bertrand, dated in the year 
1796, for $15,000 62 1-2 cents, payable six 
years after date, and which note he avers, is . 
supported by an account current, signed by the 
parties on the same day that the note was ex- 
ecuted. ? 

The district judge was of opinion these docu- 
ments, together with some others intreduced 
by the defendant, were false.. How gratified 
we should have been had the evidence per- 
mitted us to cgme to a different conclusion, we 
need not state. But ithas not allowed us to do 
so; and painful as it is to express an opinion, 


which implies such a total want of moral prin- 

ciple in one of our citizens, justice requires it, 

and our first duty is to satisfy her demands. 
The defendant introduced a witness in the 
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he believed the signature of B. Gravier to the 
note and account current, was genuine. ‘ This 
fact does not appear to have been much con- 
troverted. : Indeed it is the very existence of 
that signature, and the appearance it has, com- 
pared to that which was written above it, that 
furnishes one of the strongest reasons against 
the obligation presented. . | 


Five witnesses examined in the court bélow, 


positively swear, that they were of ‘opinion 
the hand-writing of the body of the note was of 
a much more recent date, than that which it 


purports to bear. Three of them thought it 


could not be more than two years old, if so 
much. One of them thought it might have been 
written three or four years ago. The fifth 
stated, the filling up of the note was in the 
hand-writing of John Gravier, according to the 
best of his opinion, founded on having seen the 
said John Gravier often write. 

With the opinion of these witnesses this court 
entirely concurs. The note and account cur- 
rent, both bear, in our opinion, the most satis- 
factory evidence of having been quite recently 
made. The signature of B. Gravier to each are 
ancient, but what is written above them 1s 
VoL. 11. (N. 8.) 28 








pr ann 
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GrayiER’s 
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East’n. District. fresh. How these signatures were obtained, 


-Jan’y, 1825. 
Py 
GRAVIER 

vs. 
GRAVIER’S 
HEIRS. 


we need not enquire. The counsel ‘for the 
plaintiffs has suggested several ways in which 
it is probable they were got. We need not 
say which we adopt. For no matter how they 


‘were got, unless we reject the evidence of our 


senses, when the documents are presented for 
inspection; it is impossible to resist the convic- 
tion which forces itself on the mind on exami- 
ning them. 

There is another circumstance which has 
not been without its weight. Different docu- 
ments have been presented by the defendant, 
in which alterations to his advantage, and the 
injury of his co-heirs, have been made. They 


are so clumsy, and so apparent,that the counsel 


has not attempted to deny them. No satisfac- 
tory reason has been given for their produc- 


‘tion. In one of them, the alteration has been 


made to correspond with an item in the ac- 
count current. And when this alteration is 
brought close to that account, and compared 
with it; they appear to have been both done 
with the same ink and the same pen. 

The defendant contended there was error 
in the judge below not allowing him the in- 
creased value of certain property adjudged to 
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himas part of the estate, and from which proper- East’a. District. 
ty he was afterwards evicted by a judgment of aooue. 
the late superior court, We think there was Cape 
no error in this. John Gravier was the person Gnavin’s 
who acted for the succession, and at whose in- 
stance its property was sold. Every thing in 
relation to it was caused by his intervention. od 
The lots were expressly adios tohim as 
litigious property. - 

We see, therefore, neither a legal, nor equita- 
ble right, in him to be paid the increased va- 
lue at the time of eviction. 

On the whole, we.are not able to discover 
that any errors in law have been committed by 
the district judge. Nor can we find sufficient 
evidence to justify,us in reversing his judgment - 
on the questions of fact at issue. 


It is therefore ordered, adjudged and de 
creed, that the judgment of the” district court 
be affirmed with costs. . 


Young for the plaintiff, Derbigny for the de- 
fendant. 
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East’n. District. 
Janys 1825. 
a A 
ABAT 


vs. ; ABAT vs. VALLET. 


ABAT vs. CASTERES. 


_ -Casveres. 


nition ofred- Appeat from the court of the parish and city 
ition does 

not take place of New-Orleans. 

in sales made by 


- authority of 


justice Waite, Porter, J. delivered the opinion of the court. 
ane sherif’s The defendant having become the purchaser 
nea and received possession of property at a 
pound _ he sheriff’s sale, refused to carry the contract in- 
without title, to effect, on an allegation that the slave ad- 


ed. S 


Shr ae she was afflicted with redhibitory defects. 
nes gl The plaintiffapplied to the parish court for 
constitutional. a rule on the defendant, to shew cause why he 
should not be imprisoned, after refusing to 
perform his contract. | 
-In opposition to this demand, the defendant 
introduced evidence to establish the truth of 
the allegations, on which he had refused to 
comply with his purchase, and the court being 
of opinion that the facts proved by him consfi- 
tuted a legal defence, discharged the rule— 
The plaintiffappealed. 
We dismiss from our consideration every 


thing in relation to the redhibitory defects, as 
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¢ 


our law contajns an express provision that the East'n District. 
. . ono as . Jan’y. 1825. 
action of redhibition connot be brought in re- Gr 
lation to property, purchased at asale made *47 
by authority of justice. eel 
The only question, which requires some ex- 
amination, is that by which the defendant al- 
leges want of title in the person, as the proper- 
ty of whom the slave was sold. : 
By the act of 1817, in relation to judicial 
proceedings it is provided «that when evic- 
tion shall take place, for want of title in the 
debtor, the purchaser, at sheriff’s sale, shall 
have an action against both the debtor and 
creditor for his purchase money, but he may be 


first compelled to discuss the property of his 





debtor.” This provision introduced an entire- 
ly new regulation onthe matter of which it 
treats. By the-ancient laws of this country, 
the purchaser at sheriff's sale who was evicted 
_of the thing sold, could have recourse only 
against the debtor. He had no action against 
the creditor, unless the latter bound himself in 
warranty, or knowing that thing belonged to 
another, pointed it out, and required it should 
be sold. The evidence taken in this case does 
not bring the plaintiff within any of these ex- 
‘ceptions, and the defendant’s rights must of 











CASES IN THE SUPREME COURT 


East’n. District, course be ascertained by the act of the legis- 


lature already cited. That act, as we have 
seen, limits the responsibility of the creditor to 


CasTERES. the case of eviction,.and that not being shewn 


oe ae eae 


here, the defendant has not justified his pre- 
tention to refuse payment of the property pur- 
chased by him. Acts of the legislature, 1817, 40, 
sec. 20. Partida, 5, 13, 50. Curia Phikp, p. 2. 
Verbo, remate, no. 17. Febrero, p. 2, hid. 3, cap. 
2 § 5, no. 351. 

The defendant has urged, that the provision 
of the Spanish law which authorises the plain- 
tiffin execution, to have the person of the pur- 
chaser at sheriff's sale, arrested and imprison- . 
ed, in case he fails to comply with the contract 
of adjudication, is repealed by the genius and 
spirit of the free institutions under which we 
are now happily placed. The court is unable 
to see the subject in this point of view. The 
remedy is certainly a harsh and severe one, 
but there is nothing unconstitutional in it. The 
policy of imprisoning debtors has been much 
questioned, but we are not aware that the au- 
thority ofthe legislature to enforce obligations 
by this remedy has been called in doubt. In 
point of severity the-regulation here attacked 
is not perhaps worse than the right given to the 
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creditor to arrest the debtor, in the incipient 
state of the suit, and imprison him until he give 
bail. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court be 
annulled, avoided and reversed, and it is fur- 
ther ordered, adjudged and decreed, that John 
Vallet be arrested and committed to prison, 
until he pay the sum of $ 303, the amount of 
the price of a slave, purchased by him onan 
execution which issued at the suit of Antoine 
Abat vs. B. Casteres, and it is also adjudged 
and decreed that the said John Vallet pay the 
costs of this appeal, and those of the proceed- 
ings had in the court of the first instance. 


fendant. 


 ——o—- 


CORNELL & WIFE vs. HOPE INSURANCE 
COMPANY. 


Appeat from the court of the first district. 
Porter, J. delivered the opinion of the court. 


The petitioners state that they insured with 


belonging, and a certain quantity of groceries, 





Seghers for the plaintiff, Canonge for the de- 


tract is not an 


the defendants a house, and buildings thereto admission that 
he performed 
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East’n, District. 
Jan’y: 1825. 
Pry 
ABAT 
vs. 
CasTERESs. 


Conditions 
precedent are 
known to our 
law. 

A denial that 
the plaintiff 
performed one 
part of his con- 
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East’. District that the same has been totally consumed by 
ain cen y fire, and that the defendants have refused to 


CoRNELL pay them $2,500, the amount of the loss sus- 


vs. 


Hops Insv- tain ed. 


RANCE Co. , 
therestifthe  - © this petition, and to the manner in which 
thegeneral'. it Was commenced, it having originated by at-- 
“Thenegiect tachment, various objections have been made, 


of one party to i : : 
prove wharis. 20d several means of defence presented. We 


essential to his ‘. 
recovery, is not Ceem it unnecessary to set out any, but that on 


coed vy the ne Which our opinion has been formed, and which — 


evidence of the 


other leaving ° ee 
the fact dosbt. 1S decisive of the cause. 


= The policy of insurance is made a part of the 


petition, and in it we find a clause which states; 
that the policy is made and accepted in.re- 
ference to the proposals and conditions thereto 
annexed, which are to be used and resorted 
to, in order to explain the right of the parties. 
On referring to these conditions, we find the 
9th one tobe, that all persons insured by the 
company, and sustaining loss or damage by 
fire, are forthwith to give notice to the com- 
' pany, and as soon after as possible, deliver ina 
particular account of such loss or damage, 
signed with their own hands, and witnessed by 
their oath or affirmation; and also, if required 
by their books of accounts and other papers 
and vouchers. They shall also declare on oath 
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been made on the same property, and precure 
a certificate under the hand of a magistrate, 
notary public. or clergyman, (most contiguous 
to the place at the time, and not concerned in 
the loss,). that they are acquainted with the 
character and. circumstances of the person or 
persons insured; and that having, inyestigated 
the.circumstances of the persoempyenene in- 
' sured, in relation to such loss, do know, or ve- 
rily believe, that he, she, or they, really and 
by misfortune, and without-fraud or evil prac- 
tice, hath or have sustained by such fire, loss 
and 
and 


mage to the amount thereinsmentioned: 
til such proofs, declarations and. certifi- 
cates are produced, the loss shall not be pay- 
able. 

The defendants contend, that this clause, 
operates as acondition precedent to the right 
of the plaintiffs to recover. And they have 
shewn,. by the decisions of the courts of 
justice of the country, in which this clause was 
originally introduced into policies of insurance, 
and from‘which it was most probably taken, 
and incorporated into similar instruments in 
ours, that it is uniformly so gonsidered. Nay, 
so rigidly has the insured been held to a com- 


VoL. 1. (N. 8.) . 29 





Cornet 
vs. 
Hore Insv- 
RANCE Ce, 


~ 


whether any,.and what oidiar’ insurance “has East'n Distt, ; 
Jan’y. 1825. | 
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a. District. pliance with this condition, that.in cases where 


an’y. 1825. 


Tie 18s 


CoRNELL 


ne 
Hore Insv- 


RANCE Co. 


he proved he had made every effort to comply 
with it, and that his failuré arose, not from 


a suspicion Of fraud, on the part of those -*— i 


whose certificates he was to furnish, but from 
their want of kriowledge of the circumstances 
under which the fire took place, it was con- 
sidered h€ could not recover from the insurers. 
That the pdiies had made their agreement in 
this way, and must be bound by it’ 2 Marshall, 
808. 2 Henry Blackstone, 577, 1 1b. 254, 6 Durn- 
ford & East, 710. * 
To this the plaintiff has replied, 
1. Thatthe doctrine of precedent congitions 
in the corimon law is unknown to ours. 
"2. That he was not put on the proof of this 
fact by the pleadings. 
- $. That the jury have found a ee 
with this condition. : 
1. There is not the slightest foundation for 


_the argument, that copditions precedent are 
- unknown to our law. Théy are recognized and 


provided for by our system of jurisprudence, 
and by every other that has in view the ordi- 
nary transactions -of mem “The obligation is 
Conditional, wheff it depends on a fatare or un- 
certain event, says our code. The event then 
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must be shewn, to make the obligation binding East’n, District. 


San’y. oe 
ew 


on the party against whom it is presented. For 


until it takes place, he is not bound to perform ©°RsF™ 


what he has promised. C. Code, 272, art, 68. 
There is an exception to this rule in regard 
to the disselving condition. But in relation to 
all others it is true, and it is a matter of no, mo- 
ment whether we say the obligationj | 
until the condition is performed-—or that the 
performance of the condition must precede the 
execution of the obligation..«C. Code, 274, art 
81& 3. Toullier, drott civil Francais, hv, 3, tit. 3, 
chap. 4,no. 472. Pothier, traite des ob. no. 202. 
2. The plaintiff was put on the proof of the 
condition being performed. The answer 
states, that the petitioner has not complied 
with the conditions of insurance, and particu- 
larly the 10th. Their reliance on the failure in 


relation to this article, cannot be construed | 


into an admission the others were performed— 


particularly when the special averment follows 


close on the general denial. 

3. The jury found, on a fact submitted by 
the defendants, “that the plaintiff had not com- 
plied with all the conditions of insurance, as 
contained in the articles agpexed to the policy 
of insurance.” The plaintiff insists that this 


Hess! 
RACE 


o wd 
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Ps Eas’a, District. establishes he has dcingilked? with all the cbridlt- 
‘a Jan’y. 1825. 

wr-w tions necessary for him to perform. ‘How such 

a al a conclusion is inferred, we have been unable to 

Hore Ixsv- Giseover. We have already seen that it was the 


RANCE Co. 

_ duty of the plaintiff to aver and prove a com- 
pliance, with the condition on whith his ‘right 
to maintain his action depended. To aveyt 
the conseguences of his failure to do either, he. 
relies on a fact submitted by the defendant, 
which leaves ‘it doubtful whether this condi- 
tion" was performed. But this he cannot be 
permitted to do. The neglect of one party to 
prove what is essential to his recovery, is not 

_ cured by the evidence of the —_ eras the 
fact doubtful. 

On the whole we are satisfied the judge of 
the first instance, did not err rin directing a non- 
suit. | 

It is therefore ordered; adjudged and de- 
creed, that this judgment be affirmed with costs. 


Hennen for the plaintiff, Morse & Maybin for 
the defendants. 
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_ 4. MULLER & AL vs: MERCIER & AL... 
Appear from the court of the first district. 


Msinbeon wan * 
Porter, J. delivered the opinion of the gourt. Wwhenthe 
The petitioners state that the defendants are tor! ne failed 


it is not neces- 


indebted to them in the sum of $400 dollars for sary to obtain 
timber and other materials furnished and deliv- ei2¢ him. in 


order to pursue - — 


ered to them for building and constructing @ mortgaged pro- . | 


: in th 
cotton press, during the. months of May, Au- hands of a third 


gust, September; October, and November’ s Where the 
1821, and they pray they may have payment mace alee 
Hoey. fr 
for this sum, that the debt may be. deemed to conmest vali 
° -. ’ ° ced iting’, 
be privileged, and that the press for which the it need not be 4 
materials were furnished, be sold to satisfy the iA decision oli all 
. i t . a 
judgment. a nected with the 
merits, authori- 


., "The defendants plead: a ses an examina- 
tion of the 


1. That the *materials, if ever furnished, whole case im 
were sold to Jacob Hart}*the former owner of court. 
thé press. : 

2. That the plaintiffs cannot seize and sell 
the property in their hands, until judgments 
obtained against the’ principal debtor. 

3. That the privilege is extinguished by pre- 
scription. . 

4. That all the averments in the petition are 
untrue, and that the sum thérein claimed has 


been paid by Hart. 
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East’. District. 'The evidence taken in the cause as to whom 


san'y. 1825. 
ww 


Miner & Ax. 
ee 


the materials were sold, and as to the time of 
delivery, is yery unsatisfactory, and leaves it 


-  Mexcixn&4t quite uncertain whether they were purchased 


by Hart, or the defendants. As the burthen of 
proof as to this fact lay on the’ plaintiffs, and 
they have failed to establish it, we must con- 
sider the property sold to the vendor of defen- 
dants, and proceed to examine ‘whether the 
petitioners have made out their right to seize 
and sell it inthe hands of the third poctes- 
sors. 


e 
Before doing so we must notice an objection 


“of the plaintiffs, that the plea of payment must 


be taken as an admission of the other facts al- 
leged in the petition. This position does not 
appear to the court well founded. It is* true 
we have decided that parties ‘cannot plead in- 
consistently; and that when the debt was de- 
nied, and there was joined to this denial, an 
avowal that it was paid, we would disregard 
the former. But the allegation that Hart pur- 
chased the property, and made payment, may _ 
well stand with the denial, that the defendants | 
did not buy it. : 
It is objected that the plaintiffs cannot seize 
and sell the property in the hands of the third 
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possessor, without obtaining judgment against Bats. District 


‘the principal debtor, The general rule isas “GX 
contended for, it is expressly established ‘by M™™2 © 4 | 
the code; and the ‘court has more than‘once M=*=R 440” 
recognized and acted on it. The petitioners, 
however, contend this case necessarily pre- 
sents an exception to the rule; because ‘the 
debtor has become insolvent. ae 

In the case of Bernard vs. Vignaud, where the 
doctrine in relation ‘to actions on mortgages 
came under the consideration of the court, it 
was said that when tacit liens were sought to 
be enforced, one of the provisions of the code, 
must necessarily be dispensed ‘with; namety: 
that which reqtires the mortgagee to produce 
the act of mortgage, together with ajudgment; _ 
because these liens, resulting from the provi- 
sions of the law, it Was impossible that any act 
of this kind could be produced. In “that ‘case 
the court was compelled either to say that | 
privileges ofthat kind could not be enforced 
at all on the property, in the hands of third 
persons, or to dispense with that rule, which 
requires: the production of a written mstrument 
to establish it. The prdVisions of the code 
were equally clear 6n botli points—that all 


mortgages should be inforced on the property 
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e ‘Easi’a. District. found with the third possessor; and_ that in all 
= . Jan’y. 1825. 
~~~ cases. when that was attempted, the act. of 
: Mixer & 4 mortgage should be produced. © Finding it im- 
‘Mercier £AL Hossible-to give effect to both, we held. that 
tacit liens formed an exception.to the general 
rule. 7 
‘It is believed by.the court that the case now 
under consideration cannot, on principle, be 
distinguished from that just alluded to. There 
can be no doubt but the plaintiff has alien on 
this property. The defendants howeversay that 
' it cannot be inforced untiljudgment is _preyi- 
_ously obtained against the principal debtor.— 
To this the plaintiffreplies, that the purchaser 
has become insolvent, and that the law will 
not permit judgment to be obtained against him 
in the ordinary way... That all that could be 
done, has been done in the present. instafice. 
Namely, to have the debt recognised at a 
meeting of the creditors; which recognition 
makes a part of the juicto de coneurso, and is the 
only species of judgment that the law contem- 
plates against persons standing in the situation 
of the original debtor. In this reasoning we 
concur, and think $hat the case, as necesarily 
offers an exception to the general rule of pro- 


ducing a judgment, as the tacit lien does to 
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presenting an act of mortgage, ana this opi- oe 
nion is in ¢ ity with the declaration of 

the court SMB cabjoce several yéars sini¢e, Maui ate : 
in the case of Mouchon ¥s. Delor, 5 Martin M=namn & ax : 
401. Curia Philip. ib.-2, cap. 3, no. 33. Febréro, 
p- 2, ib. 3, cap. 3, no. 102. ° 

There remain however two Sbjections of 
the appellees to notice, 

The first is that the lien has not béen re- 
cord@@, in pursuance of the provisions of the 
aet of 1813. 

On this point, we refer to the construction 
put@@n this statute, in the case. of Lafon vs: 
Sadler, a construction that we have sinée had 
more than one occasion to re-considér, and to 
which we have uniformly felt it our duty to ad- 
here. It was there.held, that tacit liens, result- 
ing frog acts done, and not from contracts re- 
duced to writing, were not embraced by the 
‘provision of the law, because among~ other. 
reasons it was impossible such acts. could be 
recorded. Thé legislature, by the statuté pas- 
sed in 1817, adopted the principle, and provi- 
ded, that «all architécts, undertakers, and 
other workmen,” should make their contracts 
in writing, in order that they should be re- 
corded. 

Vou. m. (x. s.) 30 
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. East’n. District. The lien*Mlaimed: here is not enumerated a- 
Jan’y, 1825 


“~~ mong these which it was ter Pisionce, ag in 


ee , Munn & al. thus provide for. Whether’ ilénce, as to 
: Man aRE Kae these privileges proceeded from omission, or 
from a conviction that, not being: of so frequent 
occurrence, there was .not the same reason of 
guarding against them, it is not important for us 
to enquire. Our duty is confined to acting on 
the law, as it is given to us, . 4 Martin, 479. 
11; tbed, 280 & 237. 

We have been pressed to remand the case 
for a new trial, beeause the court below, after 
hearing all the testimony offered, decidegthat 
the defendant, if liable at all, could not ~be 
sued until judgment was had against the prin- 
cipal debtor; and in support ofthis demand 
we have been referred to a late decision ef this | 
tribunal, wheré it was held that if the judge 
a quo decided that he had not jurisddflion to 
enquire into the merits, we could not go into 
them on the appeal; because that appeal was 
in fact taken from his refusing to investigate 
the case on its merits, not from any error he 
committed after investigation. It. appears 


tous this is a very different case. There 
‘was an examination of the case here on 


its merits, and it has been the uniform prac- 
. ‘tice of the court, that when this takes 
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place, no matter on what point the case is de- East's. Distrot 4 
cided; whether on any of the exceptions which ae 4 
makes a part.ofithe defence, or by a final judg- “™"8 © t7 

ment in favor of either party, such decision 
brings the whole case before us—we canndt 4 
distinguish between this plea and that of res ju- 
dicata, simulation, payment, prescription, trans- 
action, see Febrero, p. 2, ib. 3, cap. 1 § 4, nos. 
208 & 209. Curia Phikp. p. 1, Citation, nos. 
A& 5. 





















Snnaiies & aL 4 


It is therefore ordered, adjudged and de 
creed, that the judgment ofthe district court 
: be annulled avoided and reversed, and itis 
further ordered, adjudged and decreed, that 

on failure of the defendant to pay the plaintiffs 
the sum of $400, with interest from the judicial 
demand and costs of suit, in ten days from the 
notice,of the judgment, the mortgaged pre- 
mises mentioned in the petition be seized 
and sold to satisfy the said sum of $400, with 
interests and costs, as affirmed. 





Lockett for the plaintiffs, Derbigny for the de- 
fendants. 
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» . East’n District " 
Tenig- 1625. MILLER & AL. vs. MERCIER & AL. 
* Mrrier & ax. Bara. es. eo 
vs. Apreat from the court of the first district. 


- Mrncrer & au ~ 


> ting ninecaa® Porter, J, delivered the opinion of the court. 


Code the gelle- vhs is an action against a third possessor of 


> -- ral provisions 


a oa property, on which the plaintiffs aver they have 
He Se coral ths a lien, or privilege. The defendants insist 
q — that the plaintiffs cannet recover until they 
mitel. “* ~ shew a judgment against their principal debtor. 
They also plead prescription, “and other pleas. 
This" case has been already heard, and an 
opinion was giyen by this court at last May 
term. , A re-hearing was granted, and the*par- 
ties have been again heard, on the points on 
which the*defendants required a re-examina- 
tion. 

The principal ground, on. which a change of 
the former judgment of the court has beeh i in- 
sisted-on, is, that no judgment has been shewn 
against the principal debtor, and that the debt 
has not been established. To this the plaintiffs 
reply,that it is impossible for them to procure a 
judgment against their debtor, because he has 
become insolvent: and that the existence of the 
debt is shewn by their being placed on the bi- 


lan of the bankrupt; and by an admission of 
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tioned in the account were furnished by the 


plaintiffs to Hart, the insolvent: debtor; thas Mme sae 
they were incorporated in the cotton press, of Mencrmn & AL 


which. the defendants have become the purse 
chasers. 

We have held, in a va¥iety of cases, that the 
re-enacting in. the civil code, of the. general 
provisions, found in the ancient laws of. this 
country, did not repeal the exceptions with 
which the general rule was Timited; and in the 
opinion lhately delivered in the case of Herman 
vs. Sprigy, ante, 205, we have again gone into 
the reasons on which ihat rulé-has been esta- 
blished in this court. An application of this 
doctrine has been made to the subjeet now ‘un- 
der consideration, in the ease of Nathan & al. 
vs. Léevol. 2,32. And we are unable to dis- 
tingui%h on principle, thet case from this— 
for there is the same exception in the:Spanish 
law to the necessity of a judgment in case of | 
insolvency, that there is where the deed of 
mortgage contaifis the pact of non alienando. 
Cur. Phil. p. 2. Tercero poseedor, no. 13 

The existence of the debt, it appears to us, 
is sufficiently established by the declaration of 









the defendants on record, that the items men- Bast’, Distt a 
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East’n. District. the debtor, in his bilan, taken with the confes- — 
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sion‘of the defendants on record. 
We have been pressed to remand the cause, 


Mrncirr& 4t because the decision of the judge, dismissing — 
a # the case for want of the plaintiffs shewing a 


judgment against the principal debtor, pre- 
vented the defendant from introducing evi- 
dence to shew that the claim sued on was un- 
founded. So far as the record gives informa- 
tion on that point, and to it alone must, we 
look when the parties do not agree in their 
statements; the judgment appears to have 
been rendered after the evidence was gone 
through. We therefore are unable to discover, 
any legal ground on which we can remand the 
cause. 


The former judgment of the court dees not 


require any alteration. 
& 


Lockett for the plaintiffs, Derbigny for the de- 
fendants. 
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East’n, District. 
Jan’y..1825. 
~~. 

Drevx 
» ’ . ‘. 8. 4 
Apprat from the court of the first district Dngvx’s Syx- 
* pic’s. 


Maruews, J. delivered the opinion of the. The wife, as * 4 
h 
Court. This is an action in which the wife when! yond? 


claims from the syndics of her husband’s.es- = wasbanl is: 


tate, the amount of her paraphernal property, a" 
as a privileged creditor. The court below 
gavé@ judgment in her favor, f@F a sum, less than 
she demands, and without any decision on her 
pretensions to privilege and preference; from 


which she appealed. 
4 


DREUX vs, DREUX’S SYNDICS, 


The case presents two points for determi- 
| __ nation; one of fact, the other of law. “*The er- 
}. ror complained of in relation to the facts of 
the cati8e, is the refusal of the district court to 
allow to the plaintiff the price of a. slave, her 4 
| property,Wwhich she had consented to liberate 4 
} on the payment of seven hundred dollars; and : : 

-which sum is alleged to have been regeived. by 
her husband, now.a bankrupt. The question 





of law relates to the privilege and preference, 
_ or tacit mortgage, which is granted to married 
women, as a security for their right and claim of 
dower or paraphernal effects. 
As to the first of these points, we must look 
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Bilt Dei, alone to the testimony in the case; and solely 
“e.~ to that part of it which relates to the price of ’ 
_Deevx the slave above mentioned. The judgment of 

Dascs's Pr the court below is less than the amount claim- 
ed by $684 50; the payment of which to the. 
appellant’s husband, seems to have been consi- 
dered not satisfactorily proven. But if we give 
credit to the testimony of Olivier Duclozel: 
this fact is clearly established: (see his answer 
to the 6th interfogatory.) _ There is nothing 
found in the record which has the slightest 
tendency to discredit the witness, and we are 
therefore bound to believe him. 

The uestion of law, made by the pleading, 
is thought not to be one of great difficulty. 
The estate of a husband is tacitly mortgaged 
to secure the right and claim of a wife’ for her 
paraphernal effects. In this respect she is en- 
titled to privilege and preference d¥er credi- 
tors merely chirographic; in relation to them 
she is most clearly privileged by law, and must 
be declared as such amongst the mass of credi- 
tors ina case of insolvency. As to the rank 
which her privilege may be entitled to, in com- 
parison and conflict with others, this is perhaps 
a matter to be settled on filing a tenteae of dig- 
tribution. 
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The objections made, in argument, to any Basta. Disc 4 
well founded claim of mortgage or privilege On YGrrew 
the part of the plaintiff inthe present case, in ?**** 
consequence of neglect to register the eviden- DASE ON: 
ce of her. rights, as preseribed by the law * a 
1813, passed in relation to tacit mortgages and 
privileges are, we think, without foundation. It 
does not appear that the receipts given by the 
‘husband for her property were known to her 


at the time of the execution, or that she ever 


had them in possession. The amount embra- 
ced by these writings cannot be placed ona 
footing different from that which is established 
, by oral testimouy. ; 
She held no instrument which could be re- 
corded; her mortgage was exclusively tacit, ex- 
- isting’ only in the provisions of law; and con- 
sequently not governed by the act relied on by 
the defendants. 
Weare of opinion that the judgment of the 
district court is erroneous, in not allowing to 
the plaintiff the, additional.sum of $684.50; 
and also in not allowing that she should be 
placed on the bilan of-theansolvent asa privi- 
leged creditor, leaving the rank of said pri- 
vilege to be settled, ona distribution of the es- 
tate. 
VoL. ul. (N. 8.) 31 
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East’n District. It is therefore ordered, adjudged and de- 
oreo creed, that the judgment of the court below be 
Deevx avoided, reversed and annulled; and itis fur- - 
Dazvx's Sxx- ther ordered, adjudged and decreed, that judg- 
ment be entered for the plaintiff and, appellant 

for the sum of $4087 87, and that for this a- 

mount she be placed on the schedule of the 

' insolvent, as a privileged creditor, and that the 

costs be paid out of the funds of the estate in 


the hands of the syndics. 


Moreau for the plaintiff, Seghers for the de- 
fendants. — 3 


—<f>—. 


FRISBY vs. SHERIDAN. 


If the master- Appeac from the court of the first district. 
of a steamboat . 
leave behind | R ot : 
the goods of the " Marin, J. delivered the opinion of the court. 
freighter; the ree 
latterhasa The plaintiff charges that the defendant re- 
right to demand 


their value, and ceived from him certain merchanhdize at Lou- 
is not bound to 


wait till they isville, which he undertook to transport, for a 
be brought on 


' thenext trip. certain-consideration, to New-Orleans, in his 
Service of the 


imi steam boat—but the defendant neglected to 
not legal , ‘ 
transport the said® merchandize to New-Or- 
leans, according to contract, but landed them 
on a Certain island,called Shark island, where- , 


by they were entirely lost to the plaintiff. 
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The defendant pleaded the general issue, Basta, Distrit. 
and further, that he received a box of merchan- wrt 


dize to be delivered’ to one Warner, which he *™5**- 
has ready in New-Orléans, to be delivered on 5®**"?4*: 
receiving his freight—that the plaintiff owes 

him for his passage, &c. ‘ 

There was judgment for the plaintiff; and the 
defendant appealed. 

B. Atelain, the clerk of the steam boat, de- 
posed the plaintiff promised to pay the defen. 
dant his own passage, and that of Warner and 
his lady, from Louisville to New-Orleans, with 
the freight of two boxes, shipped by Warner 
—that the smallest box was delivered on the 
arrival of the boat to Warner—that the largest 
box, originally marked A. N. L. was afterwards 
marked Warner. The witness does not recol- . 
lect whether he or Warner made the altera- 
tion; but it was done in the presence of, and 
with the approbation of Warner. He does not 
know what was in the box, but was told it con- 
tained drugs & medicines. It was shipped by 
Warner. The plaintiffand Warner and _ his 
family came on board together, and had their 
freight and luggage together. The plaintiff at- 
tended to the lady, and Warner to the luggage 
and freight. He saw the boxes weighed, and 
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East’n. District, Warner had them entered on the cargo book 


JFan’y. 1825. 


ws. : - 
. SHERIDAN. 


in his name, and he appeared to-be the shipper. 
He does not know who was the owner—there — 
was no bill of lading made out. On the arrival 
of the boat at New-Orleans, the plaintiff and 
Warner asked, and received their goods, ex- 
cept the largest box, which had by mistake 
been landed at Shark island—that it is now in 
New-Orleans, in as good order as when 
shipped, ready to be delivered on payment of 
the freight. 

Warner deposed he came on as passenger 
with the plaintiffin the steam-boat. He put on 
board a box of medicine for the plaintiff, 
marked A. & L. W.; he informed the clerk it be- 
longed to the plaintiff On the arrival of the 
arrival of the boat, the plaintiff, in presence of 
the witness, applied to the defendant for the 
box. The defendant told him he would look 
for it, and begged him not to be uneasy. Ona 
second application; the defendant told the 
plaintiff he would get it or send for it the next 
trip. The witness saw the plaintiff nailing up 
the box, and knew it contained medicines. The 
plaintiff packed it up in Louiston, state of New- 
York. The witness assisted in re-packing it 
at Louisville; and according to his recollec- 
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tion, its contents were, as stated in the account East’n. District, 
annexed to the petition. After the list or ace — 4 
count was made out, other articles were put *81®* 
into the box, the value of which he does not S#®*!4™ 
recollect. 
The witness is neither a physician nor an a- 
pothecary; but has some knowledge of drugs. 
He never dealt in. medicines or drugs: He 
has never seen the box since he saw it on 
board. He does not recollect every article 
contained in the list annexed to the petition, as 
being contained in the box; but the principal 
part of them; as he examined and took out 
most of them: but did not weigh any of them. 
He nailed up the box after re-packing it. 
There was a small hole in a corner ot the box, 
covered with leather. The plaintiff engaged 
to pay'the witness’ passage and his lady’s._ 
Chastant deposed the defendant left a box 
at Morgan’s store, the witness does not know 
when. The plaintiffcame and opened it: the 
witness observed it contained medicines: it 
appeared outwardly in good order, and the 
witness did not notice any broken bottles. 
Dixon, the plaintiff’s witness and a druggist, 
says the medicines are high charged and there 
ought to be a deduction of 20 per cent to re- 
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East’n. District. duce them to the New-Orleans prices. He does 


Jan’y. 1825. 
PQY™& 
Frispy 


vs. 
SHERIDAN. 


not include in this the surgical instruments; 


they cost from $50 to $300. 
Christy deposed that the common law of 


England generally prevails in Kentucky. 

- Magee deposed that about two months ago, 
the defendant left a box to be delivered to any 
one bringing an order for it, with his bill to be 


- paid by the person taking the box away. Un 


his last voyage the defendant left another box 
like it, with the only difference that the last 
had a piece ofleather on one of the corners. — 


‘The witness was directed to deliver this to the 


plaintiff on his paying the defendant’s bill for 
about eighty or ninety dollars. The plaintiff, 
on receiving notice, came and recognized his 
box, opened it, and said several articles were 
missing. It appeared externally in good or- 
der, with the exception of one of the nails 
raised up, or having given way a little; so that 
there was’a space to introduce part of the 
hand on the side. The box, when opened, 
was full, and the top covered with empty bot- 
tles and corks. He did not observe any thing 
broken. The two-thirds of the contents did 
not appear at all damaged but in good order. 


- Among the articles which the plaintiff said were 
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missing; he mentioned a case of surgical instru- East’n. District. 4 
Jan’y. 1825... - ~ 


ments. 
Warner recalled, deposed there was a case F™#5®¥ 


of surgical instruments packed in the box. er: 
We think the district judge did not err. The 
_ defendant negligently suffered the .box to be 
landed on the-way, and had it not ready to be 
delivered, on the arrival of the boat at the 
place of delivery. The plaintiff had a right to 
procure other drugs, and was not bound to wait. 

After j udgment execution issued, and the de- 
fendant obtained on the plaintiff a rule to shew 
cause why the execution should not be set aside 

_ on the ground that he was not served with a 
copy of the judgment, and the suit was dis- 
charged. 

The service of the copy of the ‘aden ap- 
pears from the sheriffs return. He says he 
served the copy of the judgment on John Mor- 
gan, Esq. The record shews that John Mor- 
gan was the defendant’s bail and witness, and 
received the box of drugs to be delivered to the. 
plaintiff. This does not enable us to say the 
copy of the judgment was legally served on 
him. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court. 


* 
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East’n. District. be affirmed, and that the discharge of the rule 
Jan’y. 1825. . 
~~ to shew cause why the execution should not be 


Fass _set.aside, be annulled, avoided and reversed, 


SHERIDAN. and that the rule be made absolute and the ex- a 
ecution avoided, and that the plaintiff and - a 


pellee, pay costs in this court. 


Ripley for the pent, Seghers for the de- 
fendant. 


a ee 


ARNOLD vs. DEAN. 


PE ap ne com Appegat from the court of the sixth district. 


able charge for 


~ commission on 


ig « Porter, J. delivered the opinion of the 


ace." court. This is an action to recover the ba- 
pentyl Jance of an account. The general issue is 
with damages. yleaded. 

The only question'on the trial, was the cor- 
reetness of a charge of ten per cent. which the 
defendant alleged he was entitled_to for comis- 
sions. ; 

The charge appears to us a most unreason- 
able one, and the uncontradicted .testimony of 
-_ a witness, sworn on the trial, proves, that the 
charge for commissions on the sale of goods, 


in this place, is five per cent. - , 
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The plaintiff has asked for the affirmance of East's, _Diateiet 
the judgment with ten per cent .damages for = 


the delay occasioned by this appeakjgWe think 4**°™” 


v8. 


he is clearly entitled to it. _ Dray, 






























It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court | 
] be affirmed, with costs and damages at ten per 
- cent onthe amount recovered for this. frivo- 
‘lous appeal. 





Preston, on application for a re-hearing. The 
appeal was made returnable in court on the 
first Monday, or 3d.day of January, 1825. 
That day, the appellee appeared, filed his an- 
swer and points, and fixed the cause for trial, 

- contrary to the rule of court, which prohibited 
the cause from being set for trial, unless the 
points had been filed the preceding Saturday. 
It was thus tried prematurely, and in the ab- 
sence of the appellant, and yet the court give 
ten per cent damages for the delay, and what 
‘they term a frivolous appeal. With regard to 
that part of the judgment which,accords the 
damages, the appellant prays a re-hearing.— 
The law never intended that the damages 
should be given for delay; for that ithas provi- ~ 
ded five per cent. interest; not as a punishment 

VoL. 1. (N. 8.) 32 
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East’n. District. for a frivolous appeal; this court has no power 


Jan’y. 1825. 
ARNOLD 
vs. 
Dean. 


to punish, and if they had, it is asacred prin- 
ciple of criminal law that no man shall be con- 
demned urilieard; perhaps, if the appellant 
had been heard, he might have shewn that the 
appeal was not frivolous. The law intended 
what it says, that “the supreme court, when 
they shall affirm a judgment, may adjudge to 
the respondent in appeal, such damages and 


interests as they shall think a suffictent compen- 


sation for the loss and prejudice he may have suffer- 
edin consequence of the appeal.” The loss 
and prejudice which the appellee suffers’ is the 
criterion of damages, and not the character of 
the appeal. If the character of the appeal 
should have any effect on the damages, I should 
say the appeal, which is not frivolous, but in 
which the court entertain great doubts of the 
correctness ofthe judgment of the inferiorcourt, 
where it requires much investigation by the ap- 
pellee to satisfy them,is the one in which dama- 
ges should.be accorded; because the one which 
gives. trouble and labour, the /oss of employing 
counsel, and the prejudice of vexation. But 
in the. present case the court think, that only 
commissions to the amount of $20 were.in con- 
troversy, so manifestly not due, that it was only 
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necessary to open the record to decide: so, Easte:Di ati. 
= Jan’y, 1825. 
Surely then there is no ground for damages. ao 


The plaintiff could not have given $40 to coun- Aniece 
sel to maintain his right to $20in so plain a ?*4*™- 


case. Forthe month’s delay, interest was al- 

























lowed by law, and security was. given in the 
appeal, which the plaintiffvalued far above the 
inconvenience of delay. Had it beema petito- 
ry action. in which a plaintiff had been cruelly 
kept out of house and home, or compelled to 
come from Feliciana to this place, and employ 
additional counsel, to obtain, after a year’s de- 
lay, that justice which should have been 
promptly rendered, or a thousand other cases 
that might be imagined, the court would have 
done right to compensate him by the extent of 
damages allowed by law; but to give thejsame 
redress, where not alfffota of injury has been 
suffered, would discourage the citizens from re- 
sorting to the tribunals which they support at 
a great expense, for the settlement of all their 
disputes. and which are the protecting temples 
oftheir liberties and rights, while the doors 
may be entered, without fear and trembling. 


Porter, J. delivered the opinion of the court. A frivolous 
4 on -*: appeal is one of 
It having appeared to the court that the ap- the cases con- 
. ‘ templated by — 
peal inthis case was taken merely for delay, thestatute, m- 
eR sont: which damages 
the judgment of the inferior tribunal was con. maybe giver 


Le 
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Eas’n. District. firmed with ten per cent. damages. This de- 


Jan’y» 
om 


ARNOLD 
v5. 
Dean. 


cision was made’ on deliberate conviction, as 
to the true construction of the statute; and in 
conformity with the repeated decisions of this 
court, from its first organization, up to the mo- 


' ment of rendering this decree. 


The attorney general, on behalf of the de- 
fendant, has moved for a re-hearing, and the 
principal grounds for the application are, first, 
that the court has given damages for a frivo- 
lous appeal, which is not one of the cases con- 
templated by the statute. Second, that the 
causes in which damages should be accorded, 
are those where there is great doubt and dif- 
ficulty, and the appellee is put to trouble and 
expense to establish his claim. “And lastly, 
that this tribunal is supported at a great ex- 
pense’by the public. 

We have given to alt These reasons our most 
serious attention, and we have thrown. out of 
view the weight, which the argument’ on the 
other side derives from the continued practice 
in this tribunal, for if we have been travelling a 
wrong road,'the sooner we retrace our steps 
the better. The words, used in the statute 
under which this power has been exercised, 
are «“ the supreme court when they shall affirm 
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a judgment, may adjudge to the respondent East’n. District. 


ih hig 
ARNOLD 
v3. 
DEAN. 


such damages and interest as they shall think 
a sufficient compensation for the loss and pre- 
judice he may have suffered in, consequence 
of the appeal.” No particular class of cases 
are here designated. Ithas been left, to the 
court to give the law an application to any case 
in which it was conceived the respondent suf- 
fered loss and prejudice. Tle only cases to 
which it has yet been applied, are those. wh®re 
it was manifest the appellant did not bring up 
the cause to have errors in the judgment cor- 


rected, but merely to delay its execution. Such 


appeals must necessarily be a /oss and prejudice 
to the appellee; because they prevent him ob- 
taining that, to which the justice of his country 
has said he is entitled. They are without jus- 
tification on the part of the appellant, and are 
therefore proper cases (at least: so we have 
thought) for affording compensation in dama- 
ges. Whether it is said in pronouncing the 
judgment of the court, that these damages are 
given to the appellee because he has been im- 
properly brought here; or granted because 
he has suffered loss andyeprejudice by the ap- 
peal, is in our view thé same thing, for the one 
is a necessary consequence of the other. Nor 
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East’, District. Can “we perceive it makes any difference, 


Jan’y. #825. 
Pw 


ARNOLD 
vs. 
DEAN. 


whether it is said the appellant shall pay, be- 
cause be has inflicted an injury; or that the 
appellee shall recover, because he has sustain- 
éd one. Weare therefore satisfied that a re- 
hearing should not be granted, because the 
expressions used in our former judgment, de- 
clare, that damages are given for the frivolous 
appeal. , . 

Andstill less do we deem it necessary to re- 
examine the cause, on the ground, that dama- 
ges should only be given, where appeals are 
taken on difficult and doubtful matters. It 
may be true that there are cases, where, even 
on astrong contest as to the law and the facts, 
the judgment would be confirmed with dama- 
ges for bringing the cause before thc appellate 
court. Though it is not exactly seen by is 
what good reason could be assigned for it, or 
how the exercise ofa legal and constitutional 
right to call for our judgment, could be consid- 
ered as a loss and prejudice to the apppellee. 
But admitting there might be such cases, we 
are most Clear they are not the only ones, and that 
the appellee may suffer: loss and prejudice, 


- when the appellant appeals without cause, as 


_ well as when he has good reason for doing so. 
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But in this case we are told, it was impossi- East's. Distriet. 
Jan’y. 1825. a 


ble the plaintiff could have been at loss and 
prejudice by the appeal, because the matter in 
dispute was only $20; that it was so plain the 
judge could have seen on opening the record 
there was not the slightest grounds for doubt- 
ing the correctness of the judgment of the 
court below; and that therefore the appellee 


had no occasion to employ counsel, or to put 


himself to either expense or trouble. 

If the judgment was so clearly correct, as to 
have been apparent on the first inspection, 
then the defendant appealed for no other pur- 
pose but to delay and defeat justice. In doing 
so he injured the plaintiff, and he ought to pay 
damages for it. And it does appear to us, to 
the last degree, strange, that the defendant 
should urge the total want of any ground for 
appeal, as the reason why he was authorised 
to take it, and force the plaintiff to follow him 
here to have the judgment confirmed. 

As to this court being a great expense to the 
public, we do not see in that remark any rea- 
son for granting a re-hearing between these 
parties. ™ 


Morse & Maybin for the plaintiff, Preston for 
the defendant. 
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East’n. District. 


Jan’y. 1825. 
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TURNER 
vs. > 
Hickey. — 


If abill of 


exchange be. 
, givenin dis- 


_ charge of a 


precedent debt, 


_ » the drawer is 


responsible in 


| case it is dis- 
| honored. 
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TURNER vs. HICKEY. 


48 


Apprat from the court of the third district. 


PorrTer,, J. delivered the opinion of the court. 
This is an action by the payee against the 
drawer of a bill of exchange. The bill was re- 
gularly protested, and due notice given to 
the defendant. 

‘The ground presented as authorising the ap- 
peal is, that this draft was given in discharge of 
a precedent debt; and that the plaintiff ac- 
knowledged that debt satisfied when he re- 
ceived it. Admitting this to be the fact, it 
certainly did not affect the new contract by 
which the defendant made himself responsible 
as the drawer of a bill of exchange, in case the 
drawer failed to accept, or pay. The cases 
cited from Toullier have not the slightest re- 
semblance to this./, In these the thing is sup- 
posed to be given in payment without any en- 
gagement on the part of the debtor. They 
would be similar to this, if the vendor had sold 
with warranty, and his creditors were after. 
wards evicted. 

Weare unable to see the defendant, could 
have had any other object in taking this ap- 
peal, but delaying the execution of a judg- 
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ment, the correctness‘ of whieh could not have Bast’, Distriet, ‘ * 
. ° Jan’y. 1825, 
been doubted. a a 


; Tea 
It is therefore ordered, adjudged and de. yycyey. 


| creed, that the judgment of the court below be 
affirmed with costs, and ten per centum da- 
mages on the amount of said judgment, for the 


‘ delay occasioned by the appeal. ¢ 
Duncan for the plaintiff, Preston for the de- 
1 fendant. ” “ 
———. 


te 


BUTLER vs. KENNER & AB. 


Appear from the court of the first district. Judgment 
aed by da- 
Porter, J. delivered_the opinionof the court: (22°; pede ee far 


This appeal comes up without statement of amb 
facts, bill of exceptions, evidence taken down 

by the clerk, or without its appearing on what! 

the casé was tried in the court below.” The 
appellant could not therefore. have contem- 





plated a revisiowof the judgment of the inferior 





court in this, and we are unable to discover any 





reason to refuse the demand of the appellee, 
that the judgment of the court below be con- 
firmed with ten per centum damages, on the 
amount of the execution ordered to be issued 
Von. m1. (N. 8.) 33 
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Eats, District. for this delay. See 12 Martin, 294 & 295. 3 — 
anys . > ‘ - 
Ke Martin, 205, 8 ¢bib. 164. 

BUTLER ; 
Kexwen&az.  [tennen for the plaintiff, Grymes for the defen- 

dants. 
an, 
—f-—. 
‘LEMOS vs. DURALDE. 

re Appeat from the court of the first district. - 
of mortgages is ' 
pot competed “Porter, J. delivered the,opinion of the court, 


to cancel the 


pateyon one of This is an action against the recorderof mort- 


Suction "by the $28eS to compel him to cancel a mortgage ex- 


en ge isting on a let of ground in this city, in favor of 


Peet of ar. 2 certain Henry Bebee. 
— mort- The mortgage was created by a public act, 
in virtue of which the plaintiff acquired the 
hypothecated property. By the terms of this 
act, one half of the purchase money was paid 
down, and the balance in a note of hand sub- 
scribed by the petitioner, to the order of L. 
Wiltz. ’ 
The petitioner went with the note to the defen- 
dant, and required him to raise the mortgage. | 
The latter refused, saying that he did not know 
thie signatures of the persons on the note, and 
he did not think the act authorised the recorder 
to cancel the mortgage. The plaintiff then re- 
tired, saying he would compel the defendant to 
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- do so; and soon after returned, and presenting tate: Ditelos 
the note, with a tender of the legal fees, insisted rw 
| | on the latter‘erasing the mortgage: saying at the L=™es 
same time that he supposed the defendant °°™4¥°* 
i. knéw the signature of the perso holding the 
note; to which he replied that he belieyed the 
plaintiff was incapable of presenting a forged 
signature, but that he, the defendant, could 
not, on the instrument presented, erase the 
mortgage. 
The court below was of opinion the defen- 
dant was not, on the evidence offered, obliged 
to cancel the mortgage—and from this‘deci- ~ 
sion the plaintiff appealed. 
In opposition to the correctness of this judg- 
ment, the plaintiff relies on a proyision of our 
code, which declares, that mortgages may be 
erased by and with the consent of the parties 
concerned: and an act of the legislature, which 
provides, that whenever promissory notes are 
furnished in payment of a debt for which a 
mortgage is given, it shall be lawful for each of 
the bearers of the said note, if negotiated, to 
cancel the mortgage to the amount of the note 
or notes in their possession. C. Code, 466, art, 
64. Acts of the Legislature, 1817, 61, sect. 3. 


From these provisions, ithas been contend- 
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Lemos 


vs. 
DURALDE. 
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East’n’ District ed, that the plaintiff being the bearer of the 


note, had.a right to cancel. the mortgage; and 
that the law, not having pointed eut any mode 
in which:the consent of the persons authorised 
to raise morégages should be shewn; it foll6ws, 
the court cannot require any particular mode, 
by which that consent must be ascertained. 
And that whenever that fact of assent exists, 
and the recorder:is required to act on. it, he 
must ascertain its verity at his peril, 

On behalf of the defendant it was urged, that 
the custom has always been, for the person 
who wished to raise a mortgage to do so by an 
authentic act passed before a notary: and that 
on this act being produced to the recorder of 
mortgages, the lien existing on the property 
was cancelled. Thatany other practice would 
expose him to great peril, and shake'the rights 
of niortgagees, by enabling persons who had no 
interest in the transaction,to personate those who 
had,and release the mortgages. That by law, ‘no- 
taries are required to ascertain the identity of 
all persons appearing before them to pass acts, 
and are supposed to have the knowledge ne- 
cessary for that purpose. * That no such obli- 
gation is imposed on the keeper of mortgages, 


nor hashe the means of knowing the individuals 
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who present themselves before him to cancel East’n. District. 

























° a oe oa ; Jan’y. 1825. 
liens, recordéd in his office. We wave the de- vm 
cision of the question, whether under the act “=™°* 


of 1817, the bearer ofa note, suchas that al- P™*** 
luded to in the statute, has not a right to com- 
pel the erasure of the mortgage on presenting 
himself, with the-obligation, te the recorder. 
For that is.not the case before us. The per- 
son, intended by thé act in using the word dearer, 
was him to whom the note had been negotia- 
ted, not the maker. This is evident from 
the last clause of the section already referred 
to. Itis there provided, that. if the debtor 
suffers the bearer to depart from the state, 
without having the mortgage cancelled, it 
should be lawful for him to obtain such cancel- 
ling by sueing each of the absent bearers, in the 
manner and form directed by the first section 
of this act. 

When, therefore, the debtor, as in the in- 
stance before us, presents himself in order to 
have a lien taken off his property, we are of 
opinion that he should shew the consent of 
those in whom, the lien was vested, and do 
60, by evidence of as high a nature as that by 
which the lien was in the first instance crea- 
ted. Nihil tam naturale est, quam eo genero quid- 
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sy Rast Dats quid, dissolvere, quo colligatum est. Dig. hid. 50, hit. 
ww = 17, lex 35. Every reason, that can be imagined of 
Lemos public convenience, is in favour of the applica- 


DURALDE. tion of that rule to this cage. we 


_ It is therefore ordered, adjudged and de- 
creed, that the judgment ofthe district court 
he affirmed with costs. 


Seghers for the plaintiff,»Dennis for the de- 
fendant. . 
—~ 
BAINBRIDGE vs. CLAY: 


Scene Apreat from the court of the first district. 


ings ofa debtor 

against his cre- — Martuews, J. delivered the opinion of the 

re aioe Court. This is an action, brought by the hold- 
_ lan; andor  eF ofa bill of exchange against the drawer, on 

7 whose claim ; 

* made there. The answer to the petition contains a variety 
of pleas, opposed to the plaintiff’s right to re- 
ception of a cessio bonorum and judgment de 
concurso de accreedores, finally rendered on the 

This exception or plea in bar, was sustained 
by the court below, and judgment being ac- 


ditors are res 
ki is not on the bi- 
no mentionis Protests for non acceptance and non payment: 
a cover; and amongst others a peremptory ex- 
surrender of property by the defendant. 
cordingly pronounced, the plaintiff appealed. 
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The. ‘record, (as Seniapassttion happens, a4 is Basti, Distriets 
loaded with bills of exceptions against.the a age 
opinions of the judge a guo,in suffering amend- ®4™™ser 
ments to the answer,.and in admitting testimo-  ©'* 
ny alleged to be improper, &c. Ist. Toa plea 

* of prescription, introduced by way of amend- 
ment. 2d. To the introduction of the defend- 
ant’s books of account: and 3d. To the record 
of the procedings, and judgment in the ease of - 

Clay vs. his creditors. . It is believed that neither ‘4 
of those opinions is erroneous. By our laws, 



























- 





great indulgence is given to the plea of pre- 
scription. Civ. Code, 482,art. 36. The de- 
fence set up by the defendant, most clearly re- 
quired the production of the record of these 
proceedings against his creditors. How far 
this defence is supported by the documents, is 
a different question. ‘ 

It is true that, according to the provisions of 
the Civil Code on the subject of evidence, 
merchant’s books do not prove against persons 
who are not in trade, the sale and delivery of 
the articles there entered. But this declara- 
tion of their inadequacy to establish by inter- 
nal evidence the facts entered. in-them, does 
not preclude their introduction for other pur- 
" poses,-or even to be assisted by additional tes- 
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East’, District. tishony in proving the charges made. In the 


Jan’y. 1825, 
Pm 


BaINBRIDGE 
vs. 
Cuay. 


present case the books ofthe defendant were 
not produced to prove debts, in compensation 
of that claimed by the plaintiff, but only to. 
shew the nature of the transaction, on which 
the latter arose, and indeed have but little ef- 


_, fect on the respective rights ofthe parties. 


The judgment of the court below, is based 
entirely on the power and effect which the 
judge allowed tothe judgment of :concurso, and 
in relation to this alone we will examine the 
cause. 

In September, 1808, the defendant drew the 
bill of exchange now in question, which was. 
protested for non-payment on the 14th of 
February, 1809. On the second of ‘March, of 
the same year, Clay obtained an order for a 
meeting of his creditors, who met on the 2d of 
April: following, and whose. proceedings were 
ordered to be homologated on the 2d of May. 
Further proceedings were had ‘in December of 
the same year, by which it appears that a legal. 
majority of the insolvent’s creditors accepted 
his surrender, and gave him a discharge from 
all liability on theixg claims. : 

In the whole of these proceedings, which 
continued from March to December, nomen- | 
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tion is found of the plaintiffin this action, or ies Dee 
of his debt; and therefore as to him it is clearly Ss 


res enter ahos acta; and, on genéral principles of ee. ws 


_law,can in no manner ‘affect his rights. It mad 
only remains then to enquire if there be any- 
thing in the circumstanées of the debt now 
claimed, which forms an exception to these 


general principles, sufficient to destroy the 





claimant’s pretentions, as recognized in the 
‘ judgment of the district court. At the time 
| when Clay commenced process, vs. his credi- 
tors, the ultimate fate of the bill now sued on 
could not have been known in New-Orleans, 
as there was not time to communicate from 
Baltimore, where it was to have been paid; © 
and until this event occurred, that is until 
payment was finally refused by the drawee, the 
holder of the bill could not be considered an 
absolute creditor of the drawer for the amount 
there specified. But he wasa creditor on 
condition, perhaps, and as such ought to have 
found a place on the schedule of the insolvent 
and been cited in the proceedings of the con- 
curso. Febrero, p. 2, book 3, chap. 3,no. 14. 

If, however, it be-contended that he was m 
no shape a creditor during the proceedings 
carried on by the insolvent against his eredi- 

Von. mt. (N. s.) 34 




















ray. 
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Rast’n District. tors, and has only become one since; this can- 


Jan’y. 1825. 
Pea 


° Cray. 


not better the: situation of the present defen- 


. BAINBRIDGE dant; for then this suit is fora debt contract- 


ed since the failure, from the payment of which 
the appellant is certamly not exonerated by 
any thing done in his case of bankruptcy. 

The right accorded by law to an unfortunate 
debtor to cede his property to his creditors, 
and thereby be relieved from personal arrests 
and pursuit for debts, may be properly consid- 
ered a privilege and benefit enacted exclu- 
sively for him.. 

To avail himself of such privilege, all the 
requisites of law should be fully complied with 
on his part; and so far as he has failed to com- 
ply with them, he loses its benefit. 

To prevent judicial pursuit by creditors; it 
is necessary that they should be cited in the 

juicio de concurso. See Febrero, same part book 
& chap. no. 21. In the case now under consid- 
eration, it is not shewn that the plaintiff had 
any kind of notice of the proceedings carried 
on by the defendant in the suit vs. his creditors. 

The evidence of the case as exhibited by the 
record shews that notice of the dishonor 
of the bill, was forwarded in due time 
to the drawer. And if, as it may he pre- 
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sumed, it reached him after a reasonable de- Bata, Distriet. 4 
lay, allowed for the distance which intervenes “G~-—-_ 
between the residences of the drawer and ®4*™2n?= 
payee of said bill,an additional reason is furnish- Gor 
ed for making the former- responsible in the 

present suit; because, such being the fact, he 

knew previous to the final determination of the 

matters in relation to his cessto bonorum, that 

the appellant was his creditor tothe amount 


for which the bill was drawn. 


It is therefore ordered, adjudged and de- 
creed, that the judgment ofthe district court 
be avoided, reversed and annulled, and it is 
further ordered adjudged and decreed that the 
plaintiff and appellant do recover from the de- 
fendant and appellee, $895 50 cents, with ten 
per cent damages, as allowed by law on pro- 
tested bills and with legal interest from the 
judicial demand and costs in both courts. 


Hoffman for the plaintiff, Waggaman for 
the defendant. 
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Bast’n, District. ROBERTSON vs.. NOTT. 
- Jan’y. 1825 ie eae 
> Ne Arveat from the court of the first district. 
ROBERTSON fox ; 
vs. , é 
Norr. . Porter, J. delivered the opinion of the court. 


The pre- This case has been already before us, and was 
sumption which ° 


arises from @ remanded for a new trial. Vol. 2. In the opi- 
ill being | 


drawn in the i j i i- 
tsual form, that WON already delivered, the pleadings and evi 


it was intended dence are detailed at length, and it is consi- 
itmight be ne- 


ume ot dered unnecessary to repeat them here. 
the contrary, The main question at issue, on which the 
whole cause turned, was, whether the bill of 
_ exchange was not delivered to the defendant 
eut of the ordinary course of business, and 
with the understanding of the parties, that it 

was not to be negotiated. 

This fact the court below has now decided 
in the affirmative, and with that decision we 
concur. The evidence taken on the last trial 
strengthens our first view of the subject. It has 
been proved that it is not the custom of mer- 
chants in this place, to negotiate bills drawn by 
the shipper of goods upon the consignee for 
advances made here. Without any such evi- 
dence, we should have been disposed to think, 
that in contracts, such as that now before us, 


when the money advanced was to be re-placed 
by the sale of proceeds at the place to which 
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the goods were shipped, no such usage could 
_ exist. For it would be making the party re- 
ceiving the advances responsible for all the 
consequences of replacing the money here. 
The recognition of such a rule, and the appli- 
cation of it to this particular case, would be 





" the defendant, who engaged to make liberal ad- 


posed credit with the house in London, the 
whole transaction originated. _ 
The-counsel for the defendant has strenu- 
ously contended—that the presumption arising 
from the fact of drawing the bill in a negotiable 
form, was too violent to be destroyed by such 





testimony as was introduced in this case. The 
evidence, though not express on this point, is 
sufficiently strong to satisfy us that such was 
the understanding of the parties? and with this 





conviction on our minds, we cannot refuse to 
give the plaintiff the benefit of it. Obliged, as 
we said, on a former occasion, to decide on 
questions of fact as well as law, we cannot ex- 
act, and if we did, we could not in all cases ob- 
tain, positive and direct proof of every fact 


fair and reesonable conclusions from the testi- 





East’n. District... 
Jan’y. 1825. 
vow 

RoBERTSON~ 


making the plaintiff responsible for the fault of 


vances; and through whose agency and sup- , 


which is contested. We must therefore draw — 
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v8. 
Nott. 


Bs axe 


z 


ee 


- and want of 
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-Bast’n. District. mony, such as it is submitted to us, and pro- 
' 1825. . e at 
ges ea nounce accordingly. 9 Martin, 388. 
— It is therefore ordered, adjudged and de- 


Nort. —_ creed, that the judgment of the district court be 
affirmed with costs. 


Pierce for the palintiff, Waggaman for the 
defendant. 


a 


DURNFORD vs. AYME. 


¥ 


The pleas of AppEat from the court of the first district. 
usury. fraud, 


wen Martin, J. delivered the opinion of the court. 
consideration, é 
do not wave the This case is before us on two bills of excep- 
general issue. 


Auiact of the 4° 
legislature can- tions. 


not affect :n- 


‘euments oxee che first is to the opinion of the judge 

ae al quo, allowing leave to the defendant to strike 
out the pleas of usury, fraud, andw ant of consi- 
deration. 

The general issue was pleaded, and it is 
urged that the court, by allowing the pleas to 
be stricken out, erroneously deprived the plain- 
tiff of the acquired right in the admission, re- 
sulting from these pleas, of the fact incumbent 
on him to prove, on the the general issue. 

The second bill is to the opinion of the judge, 


on refusing the testimony of the maker, to es- 





{ 
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tablish the signature of the endorser and payee. East’n. District. 


Jan’y. 1825. 


It is urged, that by alate act of the general YA 
assembly, the maker of the note is, ina case D’*5¥9*? 


like this, expressly declared inadmissible; and 


that even before the act he could not be heard. 


—having an interest to charge the payee; 
against whom he may avail himself of any equi- 
table circumstance, which he could not oppose 
to an endorsee, and the great biass he is under 
to support the note, which in this case is one of 
accommodation, and to prevent the suspicion 
of forgery which would attach on him, if the 
signature be not what it purports tobe. « 

1. The pleas of usury, fraud, and want of 
consideration, are notin this case a waver of 
the general issue, for neither is inconsistent 
withit. Those pleas are erroneously assimi- 
lated to that of payment. Payment is the ex- 
tinguishment of a debt, and he who avers that 
he paid, extinguished a debt, impliedly admits 
it had an existence, for that alone renders it 
capable of being extinguished. 

It is true, these pleas of usury, fraud, and 
want of consideration, are useless and of no 
avail, if the debt be not proven.» In this they 
resemble the plea of payment. But they do 
not, like it, exclude the idea that the debt did 


vs. 
AYME. 
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. 


East's, District, not exist. Far from it, they aver it did not 


ripen into a demand. 

From the imperfection of human judgment, 
the idea of the possibility ofa fact, which never‘ 
happened, being legally established, cannot be 
rejected. Witnesses may err, may prevari- 
eate. A note may have been written over my 
signature, carelessly put at too great a distance 
of the writing I was desirous of attesting; and 
it may possibly be out of my power to prove 
the fraud: yet this ought not prevent one from 
pleading the general issue. And if I have a 
claim against the plaintiff, I ought to be allow- 
ed to provide the means of availing myself of it, 
if] fail inthe general issue; which would be 
waved by an absolute plea of payment. | 

In the present case the usury, fraud and want 
of consideration, attach on the endorsement the 
act by which the plaintiffacquired a title to the 
contents ofthe note. . The defendant may well 
say he did not endorse the note, and shew the 
maker was imposed on by fraud, that an advan- 
tage was taken ofher necessities, by obtaining 
the note through usury, and without a serious 
consideration. 


We think the leave was properly granted. 
2. The act of assembly invoked, being poste- 
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 yior to the endorsement ofthe note should not East’n, District. 4 
i take away the night to the testimony which the eee: “- 
1 plaintiff had previously acquired. The legis- P”*™r"?- 
lature could not destroy the debt; consequently. “*** 

: ‘they could not take away the means of prow 

ing its 

It does not appear to us that the maker.of a 

note was before the act an inadmissible wit- 

ness against the payee and endorser. : 


It is not an objection to a witness, that he is 





a party to the note sued on, unless he be inter- 
ested in the event of the sutt, or the verdict sought 
to be obtamed with the aid of his testimony, 
may be evidence in his favor in another suit. 

If the interest of a witness inclines him as 
much to one side as the other, so as upon the 
whole, to make him indifferent, in point of sub- 
stantial interest, whether the verdict be for the 
plaintiff or defendant, he is a competent witness 





‘for either. 





Here the witness was, it is true, a party to 
the note, but the verdict to be given would be » 
as to her res inter alios acta, and could not be evi- 
dence for or against her. She had no substan- 
tial interest in the event of the suit. The plain- 
tiff, it is true, in case he failed against the en- 
dorser, might sue her; so he might, even if he 
Vou. ut. (N. s.) 35 
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4 nage Nisei succeeded, unless he actually obtained pay- 
wn ment. Ifthe defendant failed, she was liable 

_ DURSFORD to hig action after the plaintiff was paid. The 

_ suit found her suable at its inception, and left 
Wer so at its conclusion. . The satisfaction of 
the judgment obtained by the plaintiff, had the 
effeet, it is true, of changing her responsibility. 
i In case she had an equitable defence, to ‘op- 





pose to the payee, which she could not to the 
endorsee, she placed herself in duriori casu by 
supporting the defence, and she had therefore 
an interest to support the claim. This ‘may 
be true, but courts must act on cases as they 
are, not as they may possibly be. The circum- 
stance of the witness having such an equitable 
defence, it it may work an exception to the 
general rule, ought to be alleged and shewn. 
The party insuch a case must establish the 
facts on which it may rest by the vorr dire of the 
witness or other proof. 

It is also true, if the plaintiff succeeds, the 
witness will be liable to the present defendant 
for the amount of the note, and the costs and 
damages, which may result from his neglect to 
take up his accommodation note. Of the bias 
which this sort of interest may create, the 
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plaintiff might complain, but ‘the defendant oe] 
cannot, for to him it will be favorable. 

The interest which repels a witness must be 
a substantial one, i. e. a pecuniary one, affecting 
in some manner his property: it does not. suffice 
that it does his nee his affections, or i 
wishes. 

Husband and wife are excluded, because 
they have a great identity of ‘interest. Ascen- 
dants and descendants for the same reason, be- 
4 ing forced heirs. ‘The common law of Eng- ’ 
'% land, to which forced heirship is unknown, ad- 
mits the parent to testify for the child, and vice 





Denrronp 






Aue. 













versa. The factor or agent testifies for his prin- 






cipal in matters intrusted to him. A party 
_ charged with the forgery of the note, sued on, 







and actually imprisoned in consequénce.of the 
charge, has been admitted. Philips’ Ev. 

- We think the judge a quo erred in rejecting 
the witness. Her deposition came up with the 
record, and had not one of the parties deman- 
ded a jury trial, we might have examined the 


case on the merits. This circumstance pre- 
WD vi, A ; 












vents it. 





It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and the 
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East’n. District. case remanded, with directions to the judge « 


" San y. 1825. 


a~ uo, not toreject the testimony of the maker of 
DunrrorD the note; and it is ordered that the defendant 


vs. 
Armz- and appellee pay costs in this court. 


Hennen and White for the plaintiff, Mazureax 
for the defendant. " 


—>-—— 


CLAY vs. OLDHAM. 


{part of tl ‘ Bt 
coral ‘° Appgat from the court of the first district 


swer to interro- 


* gatories be 


strickenout,the Porter, J. delivered the opinion of the 


defendant is not ; . ° ° : 
entitled to far- court. The proceedings in this case com- 


ther time to ex- 


- . cept to what re- menced by an application for an‘order of sei- 


__ affirmative, it is fendant for the sum of $4000 each. The pe- 


mains. . . 

Ifa party be Zure and sale, on an authentic act, by which 
called on by an > 
interrogatory to the defendant hypothecated a certain number 
state whether one. E 
hehaveapa- Of slaves td the plaintiff; to secure him against 
per in his pos- 7 “ , 
session, and he the payment of two drafts drawn by the de- 
answer in the ' 


ufficient if he... ; . ef 
produce iton tition states that there is yet due the plaintiff 


 . the trial, and 


the opposite the sum of $1400. 
party is not en- 


titled toa con. On this application the judge granted the 


tin to ex- ma Si x 

amineit. usual order for seizing and \pllipenthe proper- 
Ifthe procee- . . 

dings have been ty mortgaged; but afterwards stayed it, on the 


changed from 


-thejuicioere- defendant giving bond and security; and the 


eutivo to the , . ; 
juicio ordinario, answer being put in on oath denying the al- 
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legation contained in the petition, and averring Eas'n, Distriet 
an’, 
that instead of the plaintiff having a cause of ae egg 








“action, he stood indebted to the defendant i in — 
the sum of $1185, the parties proceeded in the _°'°™4*- 
7 investigation of their rights in the same manner eee pon 
as ifthe attion had been commenced in the a 


ordinary way. : 
| The district judge gave judgment for the sum ‘@ 
claimed in the petition, and ordered that the | 





same should be satisfied by a sale of the mort- 
gaged property. The defendant appealed. 
The first question for our decision, is ‘pre- 
sented by a bill of exceptions. taken to the de- 
cision of the judge a quo refusing the defendant 
acontinuance. ‘The application was made on 
the ground that an exception had been fitéd to 
the answers made by the plaintiff to interroga- | 
tories propounded him, and that no amended 
answer had been put in previous.to the cause 
being called for trial; nor any decision: pro- 
nounced by the court on the exceptions taken 7 
to the answers. 
The reason upon ‘which this aniplitalitia 
was made, and ‘those of the court for refusing 
it, are both embodied in the bill of exceptions. 
The judge stated that the answers were suffi-. 
cient in substance, and that the part of them 
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East’n. District. which was libellous, or irrelevant should be 
rin struck out at once. The defendant insisted 


this made an amended answer, and that he was 
entitled to time in order to ascertain whether 
he should not except toit; and that no order 
had been made for another answer to be put 
in by the plaintiff, 

Our statute regulating the practice in mat-— 
ters ofthis kind, is silent as tothe time when 
the trialshould take place, after exceptions 
have been filed, and adjudicated on as they 
were here. It provides, it is true, that if the 
first answer be overruled, the party answering 
shall have ten days to put in another; and in 

“such case it would seem but just, that the same 
-timé should be allowed the opposite party to 
except to thé’second as the first,for there might 
be as good, and peradventure better reasons, 
for objecting to that which was only an amend- 
ed answer in name, than there was to the one 
originally put in. But in this case the answer 
was not overruled as insufficient; on the con- 
trary, the judge pronounced it to be sufficient. 
Further time to except tothe same matter, 
which the court had already pronounced on, 
_ because the answer was amended by striking 
out of it what it contained more than was suffi- 


er 
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have availed the party asking for it. ‘The same 
objections could not regularly have been re- 
ceived a second time. There is an essential 
difference, according to our view of the sub- 
ject, between that which is not sufficient and 


_ requires a further answer, and that which is 


defective by answering mere than is sufficient. 
In the former, the party objecting is entitled 
to further time, because there is new matter 
to be examined. In the latter, he is not, be- 
cause it is only that which he has seen which is 
expunged, and what remains has already pas- 
sed under his examination. ; 
The defendant by an interrogatory called 
on the plaintiff to state whether there had not 
been an agreement between them im writing, 
in relation to the transaction which gave rise 
to this suit, and if there were, to produce it. 
The plaintiffdid so. But the defendant pray- 
ed for a continuance that he might have time 
to consider it. This application the court re- 
fused, and very properly. It was sufficient for 
the plaintiff to produce it on the trial, unless 
specially called on to bring it mto court earlier. 
We cannot distinguish the demand made here, 
from the ordinary one of notice being given to 


279 


- cient; seems to us unnecessary, and:could not East’n. Distriet. 


Jan’y. 1825. 
PQOryw 


Ciay 
vs. 
OLDHAM. 
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East’n. District. produce papers, in order to lay the founda- 


Jan’y, 1825. 
Pw» 


Ciay 
vs. 
OLDHAM. 


tion of proving their contents by parol testimo- 
ny, ifthe party in whose possession they are, 
fails to exhibit them. 

There are two other bills of exceptions. 
The first is to the judge permitting a letter to 
be read in evidence from the plaintiff to the de- 
fendant; and the second to the court’s refusal - 
to permit a letter of the defendant to be of- 
fered in proof. The grounds of adjudication 


_ were the same in both: namely—that they had 


been written with a view to a compromise. 
The judge thought the former had not that ob- 
ject in contemplation, and that the latter had, 
And with this opinion we perfectly concur. 
The correctness of the judgment on the me- 
rits has been eontested on two grounds. First, 
that there is not as much due, on a settlement 
of all accounts as the court below gave judg- 
ment for; and second, that if there be a balance: 
it is on matters distinct from the mortgaged 
debt on which the action was commenced, and 
therefore, the judgment of. the court below, © 
which directed that the hypothecated pro- 
perty should be seized and sold, is erroneous. 
On the first point, we think there is the most 
satisfactory evidence that the sum for which 
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the court below gave judgment is-fully due iby East’n. District, 


the defendant. We shall therefore proceed ‘to ne 
an examination of the second, whichis theonly “4* , 


matter in the cause that presents the least dif °™*™ 
ficulty; and it is only of importance in ascer- 
taining whether the decree of the court below, 
directing the execution against particular pro- 
perty be correct. For if it should ‘be found 
erroneous in this particular, still judgment must 
go generally against the defendant, as the pro- 
ceedings in this case have on his demand been 
changed from the juicio executivo to the jutcio or- 
dinario. Febrero, p. 2, lib. 3, cap. 2 §2, no.115, 
' Curia Phikp, p.2, juicio executivo, no. 1. 
The mortgage was originally given to secure 
the plaintiff against two acceptances for $4000 
each. The defendant introduces an account 
current, dated April 1823, by which it appears 
. that except the sum of $748 89 cents, the 

whole amount of these notes, was paid by the 
| proceeds of the sale of negroes and monies in 
the hands of the petitioner, belonging to;the 
defendant and one Knight. 

Subsequent to the rendition of this aceount, 
however, one of the negroes who-had been 
sold by the plaintiff, was returned on his hands. 

Vou. in. (N. Ss.) 36 5 eed 
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East’n. District. The price of this slave was $450, and for this 


Jan’y, 1825., 
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Cray 
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sum also we think the plaintiff is entitled to 
have his judgment satisfied out of the mort- 
gaged property; as he had already credited 
the defendant with the price in the account 
current, and this credit was one of the means 
of reducing the balance to $748 89 cents. _ 
What the other items are by which the sum 
of $1400 is established as the amount due, we 
cannot satisfactorily ascertain from the evi- 
dence. The witness states that it is owing to 
various disbursements grown out of -this 
transaction. But this transaction, we know, 
from accounts current introduced, embraces 
not only the sale of joint property for the pur- 


‘chase of which the drafts were accepted, but 


also the agency of the plaintiff for the defen- 
dant on his individual account. We must, liow- 
ever, except from this remark the sum due the 
physician. An account current, introduced by 
the defendant, which is dated some days after 
that already referred to, shews that this was an 
omission, and that the amount of it should have 


been added to the first account. For if the © 


services were rendered to the individual pro- 
perty of the defendant, then there would have 
been less balance to carry to his credit from 
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his private aceount to the partnership. If they — District. 

were bestowed on the latter, there can be no Yn~w 

question as to ‘the correctness of now admitting ~©*4¥ 

them as a change which will increase the sum 
“4 due on the original transaction. | 

The amount due the physician, and omitted, 

appears to be $113; which, added to the two 
already mentioned, make $1,311 89 cents. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and pro- 
ceeding to give such judgment as in our opinion, 
should have been rendered in the court below, 
it is ordered, adjudged and decreed that the 
plaintiff do recover of the defendant the sum 
of fourteen hundred dollars. And it is further 
ordered that the sheriff do proceed to sell the 
mortgaged slaves mentioned in the petition, to 
satisfy the sum of $1,311 89 cents, of the 
amount of the judgment, and also costs in the 
court of the first instance; and that the balance, 
$89 11 cents be made by execution, in due 
course oflaw. Theappellee paying the costs 
of this appeal. ” 


vs. 
O.tpHam. 


Waggaman for the plaintiff, Pierce for the de- 
fendant. 
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East’n: District. ~ 7 
“Fan’y. 1825. MILLER vs. PIERCE. 
. e e ° 7? 
Mazen Apprat from the court of the first district. 
ae : 


: Porrer J. delivered the opinion of the 
Although the . . % 
judge aque court. This actionwas brought to recover-a- 


gave an errone- 


ouschargeto balance, which it is alleged the defendant 
the jury, the ' 


case will not be OWES the plaintiff, in consequence of various 
justice has been Errors and omissions which occurred in the set- 
“ne. tlemient of their partnership affairs. 

The defendant pleaded the general issue; 
after the cause had steed on this issue for some 
time and a good deal of evidence had been 
taken. The plaintiff obtained leave to file a 
supplemental petition, ii which instead of - 
averring the defendant owed him, he declares 
that if the latter is entitled to recover any thing, 
the same is compensated and paid to the 
amount of $1126 42, being the amount. ofa 
judgment rendered in favor of the plaintiffin 
the same court where this case was pending. 

The cause was submitted to a jury, who 
found forthe defendant. The propriety and 
€orfectness of the verdict on the evidence 
given has not been disputed in this court, but 
the plaintiff complains of the judge’s charge to 
the jury, in which he told them, that the judg- 
ment in the case of Pierce vs. Miller, which was 
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‘in favor of Miller could not be allowed in this Eas Distro: 


ew 


action. 
"The defendant contends, that admitting the 


charge to be erroneous, still this court qught 
not to remand the cause for anew trial. That 
by the pleadings this judgment ° was pleaded 
by the plaintiff i in’ compensation of the defen- 
dant’s claim, and to prevent his getting judg- 
ment against the petitioner. That had the 
record been admitted to go to the jury, it could 
not have varied the result, as it was introdu- 
ced for no other object but compensation, and 
that was obtained by. other evidence, as the 
verdict establishes. ; 

The court assents to this reasoning. The 
supplemental petition states expressly that the 
judgment is offered by way of compensation to 
the defendant’s claim to recover from the 
plaintiff’ The jury have given every thing 
which the party could have obtained under 
the pleadings. It would be consequently doing 
avain thing to remand the case for further 
examination. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 

Carleton & Lockett for the plaintiff, Hennen for 
the defendant. 
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East’n District 
. Jan’y. 1825. 


PQYe 


Boyp & Au. - 


vs. 
Howarp. 


The plaintiff 
- may shew the 


value of goods 
sold, although 
he does not de- 
clare on a 
quantum vale- 
bant. 


CASES IN THE SUPREME COURT 


BOYD & AL. vs. HOWARD, 
Appeax from the court of the first district. 


* Maruews, J. delivered the opinion of the 
court. In this, case,as seen by the record, 
two trials have taken place in the court below, 
both before juries; and on each verdicts for the 


defendant. From the judgment rendered on— 


the last verdict, the plaintiffs took the present 
appeal. In the course of that trial, they at- 
tempted to prove the value of flour per barrel, 
in support of their action; which was instituted 
to recover the price of a number of barrels of 
that article. The petition alleges it to have 
been sold for a sum stipulated and certain, in a 
contract of sale between the parties, and con- 
tains no count fora quantum valebant. On this 
ground the testimony offered ‘by the plaintiffs 
was refused, their counsel not being permitted 
to interrogate the witness to that effect. A bill 
of exception to the opinion of the judge a quo 
on refusing this evidence, which was regularly 
taken, which embraces the only point necessary 
to be decided at this time, in the cause. It 
would certainly have been safer and more tech- 
nical to have added such a count as that above 
stated; but we are of opinion that the want of 
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-and that the cause be sent back to said court 
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G 





itas yot.a sound objection to the admissibility East’n. District. | 
of the testimony offered. In this respect the . on 
present case is not distinguished from that of ®°*? © 4 
Gilly vs. Henry, decided by this court. See 8 Hows: 
Martin: 402. : 

It is therefore ordered, adjudged and de- | 
creed, that the verdict and judgment of the dis- 


trict court be set aside, reversed and annulled, 
















to be tried de novo, with instructions to said __ 
court to admit legal evidence to prove the ° 
value of flour at the time of the alleged sale ta 

the defendant. It is further ordered, that the 
appellee pay the costs of this appeal. . 


Christy for the plaintiffs, Morse for the defen- 


dant. 
——>— 
MILLAUDON vs. SOUBERCASE. 
Appeat from the court of the first district. The action 
of quanti mino- 
ris must be 






Porter, J. delivered the opinion of the court, brought within 
The plaintiff claims from the defendant a sum” 
ofmoney which he states the defendant owes 
bim in consequence of selling a quantity of 
cotton, as merchantable and of first quality, 
when the same was fraudulently packed, and 








388 


Jan'y. 1825. 

~~ 

MILLaupon 
vs. 
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East’a. District. DO part of it equal to the deseription, except 


the outside of the bales. 
: The defendant denies the fact, avers that he 


‘SoupERcAsE. acted only as agent in the sale of the cotton, 


and pleads prescription. 

‘The evidence shews clearly that the plaintiff 
has sustained an injury; the only question is 
whether he ‘has commenced his action in suf- 
ficient ‘time 'to ‘recover. 

The sdle was made in New-Orleans, ‘on the 
22d of February, 1818, the.action was com- 
menced on the 23d of June, 1821. ; - 

‘On'behalf of the defendant, it was urged that 
this is nothing more ‘than an action quanti méno- 
ris, to wit, one for the reduction of the price, in 
consequence of a defect in the thing sold, and 
that such action must be commenced within 
twelve months from the date ofthe sale, or at 
least from. the, time within which the defect be- 
came known to the purchaser, Curia Philip, 
lib. 1, cap. 13, nos. 1 & 9. 11 Martin, 11. 

On that of the plaintiff,it was,urged, that this 


was not an.action of quant: minoris, but one 





claiming damage for a fraud practised on him, 
and \we are referred to.the 6th lawof the 1@{h 
title. of the 7th Partida, by which it is provided 
that he who has been defrauded,-may bring 
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add for reparation at any. ‘time “within two 3 
. years, but not ater wales he. has sustained “eee 


























amends of the dunadon at any time within coomicang 

+ - thirty years. gi 
_ It is not easy to reconcile the different pro- 

visions of the Spanish law in regard to’ these 

actions; for we find that the action of quant 

minoris is given in cases: where the seller knew * 

the defects of the thing sold, as well-as those 

wherein he was ignorant of them, and acting in 

good faith. Curia Philip. lib. cap. 13, no. 10, 

Commercio Terrester, Par. 5, tit. 5. ley 65. Perhaps 

b the true understanding of them is that the bay- 

‘ er has the choice of either action, in case the 

i seller has acted fraudulently. On this point 

however we express no opinion. For the pe- 

tition does not charge the defendant with hav- 

ing fraudulently sold the cotton; it states that 

a certain quantity of that article was sold by 

him, which was fraudulently packed. “Which 

assertion by no means implies that the defen- _ 

dant had knowledge of the fact. In almost 

every case where cotton is fraudulently baled 

atthe gins, the seller inthis place, ifa mer- 





chant or broker, is innocent of any participa- 
tion in the cheat committed. The evidence 
Von. ut. (N. 8.) 37 









’ “East’n District. 

- _ San‘y. 1825. 
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taken does not in any respect shew the con- 
duct of the defendant in a different light from 
that which the plaintiff has represented it in 
the petition. The knowledge of the defect in 
the interior of the bales is not brought home to 


‘him. The circumstances attending the sale, 


and the character in which he acted, exclude 
the presumption of fraud. The purchaser in 
Bordeaux might as well have accused the 
plaintiff of knowing in what manner the inte-_ 
rior of the bales was filled. 

Considering therefore the action to be one of 
quanti minoris, and that it was not brought 
withi: the time ‘prescribed by law, 


It is ordered, adjudged and decreed, that 
the judgment of the district court be annulled 
avoided and reversed, and it is further order- 
ed, adjudged and decreed, that there be judg- 
ment for defendant as in case of nonsuit with 
costs in both courts. 
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BANKS vs. EASTIN. 


Appeat from the court of the first district. Bayes. % 


J a 2 ear Expstiy. 4 
Porter, J. delivered the opinionof the court. ig ve 


This is an action by the endorsee of a promis- Pere fe 7 

sory note against the maker. The petition eae connate 
states that the instrument sued on was endorsed tif = vt 

proof o: 

to the plaintiff, and that the defendant is in- righete tt. > 

nle * sa 

. . > all tion 2 . 

debted to him in the sum therein expressed. PE yt gq 


i iti tiff did not : 
The answer denies that the petitioner has-any tfdidnot 


interest whatever in the note, and on the trial Ad. 3 
An endorse- 


the defendant proved that it did not be- ment in blank, = 
esthe note im 

long to the former, but had been placed in his payable to 

hands for collection. On this evidence, the ; 


judge nonsuited the plaintiff, and he appealed. 








The evidence given as to the want of inter- 
est in the plaintiff, was excepted to; and the 
question is therefore presented, whether on a 
simple allegation in the answer, that the plain- 
tiff is not the owner of the instrument sued on, 
such enquiries can be gone into? The blank en- 
dorsement makes a bill transferable by the en. 





dorsee, and every subsequent holder, by mere 
4 @©5—_ delivery, and so long as the endorsement con- 
: tinues in blank, it makes the bill or note paya- 

ble to bearer. It appears to us, therefore, that 
whether the plaintiff was owner of the note 






CASES IN'THE SUPREME COURT 


Fesi'n. District, Sued on, or not, was a_question- with which the 








= ‘Banks 
2a¥Se., 
Eastiv. 








fan y. 1825. 


defendant had hothing to do; for by virtue of 
the blank endorsement, ‘the holder ‘was ‘énti- 
tled to recover from the defendant, if not as 
réal owner, at least as trustee for the person 
having the realinterest. There are exceptions 
to the general rule, where the defendant ‘has 
equitable grounds of defence, of which he ap- 


prehends an attempt is made to deprive him, 
by an-assignment which is not bona. fide; or when 


the note has been lost, and the plaintiff cannot 


account how he came by it. But when nosuch 
allegations are made, the holder of the note is 
entitled to recover, and a judgment in his favor 
will form res judicata against any other :person 
claiming an interest inthe bill: for the endorse- 
ment in blank makes the note payable to 
bearer: Chitty on bills, ed. 1821, 89, 170, 171, 
175.° Douglass, 611, 612, 6 Mass. 430, 11 John. 
53,'9 Mass. 426,:2 Philip. ev. 16. 

We therefore think, that on the -pleadings in 
this case, the judge erred in receiving evidence 


‘that the plaintiff was not the owner of the note, 
‘and there “appearing evidence sufficient to es- 


tablish that the defendant made the note,: and 
that the’ payee endorsed ‘it. 1 
It is ordered, adjudged and decreed, 
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that the judgment of the district court be East’n. District, | 

- c 2 ‘ : . Jan’y. 1825. a 
annulled, avoided - and reversed—and - it is ym 


furthef ordered, adjudged and decreed, that Barns 4 
the plaintiff do recover of the defendant thesum "“8™ 
of seven hundred dollars with interest from, ju- 


dicial demand, and costs in both courts. 






















” Smith for the plaintiff, Pierce for the defen- 
dant. - 


———- “ 
ALLARD & AL vs..LOBAU., 


Appeat from the court of the first district. vier ade 3 

Porrer, J. delivered the ‘opinion of the pares ." 
court. The petitioners state \that they are the exponen i 
riparious ‘proprietors along the ‘bank .of ‘the de diligence 
Bayou St. John, which is by lawa navigable to proceed a 
river. That the defendant, who is also an ape od - 
owner of land onthe same stream, has erect- uae spat 7 
ed a hut which obstructs the passage,: whieh: by Se : 3 
law the public have a right to on the banks of aguinnt «pee 
all navigable streams, and that though fre- pet . 4 
quently requested, he has refused to remove pope ns 
it. They conclude by a. prayer, that the nui- ae 3 
sance may be abated. at his costs and..charges, mane 4 
and that they may have all other relief to: which peg tet 
they are entitled. | Company,to 


make a road 
* The defendant pleads, 


CASES IN-'THE SUPREME COURT 


P East's. District. 1. That the plaintiffs have no-cause of ac- 


Jan’y. 1825. , a : ° “4: 
“~~ tion by their own shewing in the petition. 
Auanp&at. 9 That he and those under whom hé€laims, 


vs. 
fosav. have been in possession of the premises for 


along the banks 
of the bayou 


fifty years. 


a Eoccontior ~~ «3. That all the facts and allegations in the 


om, 
soe. 
AM 
= 


4 





sitke publ, wf petition are untrue. ¢ 


A squatte 
pulliclands, Lhe answer concludes with a prayer of dis- 


ht t 
hast te road Missal, and judgment against the plaintiff for 


Srseeh bis $500, the amount of damages which the de_ 


Possessions. fendant avers he has sustained by the bringing 


dence cannot . : 
begivenofthe Of this action. 


ss When the case was first presented to the 


Th i ht f e idl . . . 
the publie to district court, the judge conceiving he had no 


make roads, is. ~- y+ ,- . ; ‘ 
not limited to jurisdiction to try the cause, dismissed it- 


vonioaremn The plaintiffs appealed, and this court having 


; Possession i 

cannot be reversed that judgment and remanded the 
pleaded : a 

against the case for further proceedings, it now comes 
public, unless it 


‘simmemorial before us after a trial on the merits, and a 
judgment against the defendant. Vol. 2, 
317. 
Before we can reach them, we are met by 
several bills of exceptions. 
The first is to a refusal of the judge to con- 


tinue the cause, in consequence of the absence 
of two witnesses, which the defendant alleged 
were important to his case. It is very doubtfu 
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- 


with us whether the facts which the affidavit. East’n. Distt. 
Jan’y. 1825. ~ 
states these witnesses could have proved) ve 
would have been material to the defendant, Atsane,& seg 4 
but whether they would or not, the judge’ did Loniv. °. 4 
not err, for the affidavit wanted an essential 
requisite: it disclosed nothing by which the 
court could learn. that if the cause was con- 
tinued, there was any probability of obtaining 
the testimony said to be wanted. .. Every affi-. 
davit for a continuance, should contain a dec- 
laration that the evidence is material, that due 
diligence has been used to procure it, that 
there isan expectation it will be had at the 
time to which the cause will be continued, and 
that the application is not made for delay, but 
in order to obtain justice. Lafon’s exr. vs. 
‘Gravier & al.Vol, 1, 245. | 
The second bill of exceptions was taken to a 
decision of the judge refusing the record ofa 
suit, in which one of the present plaintiffs sued 
the defendant. The record of.this suit does 
not come up with that now before us, and 


























3 we have no means of ascertaining whether the 





same matters between the same parties and in 
the same right, were at issue in the former action. 
But admitting that they were, it could not have 
formed res judicata against the other plain- 
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> Bast’n. District. tiffs. - As to them it was res inter alios acta. 
7 Jan’y. 1825. 


Were we even to give the defendant the ben- 


7 Atanp&4t. efit of it now, itis not seen what advantage it 


would be conferring on him, for the case would 
have to be examined on its. merits in relation 
to the other plaintiffs, and if the house is re- 


moved on their demand, it will be a matter of . 


no importance, whether Milne was properly 
joined with them or not. He sets up no right 
of a superior nature to his co-plaintiffs, and the 
msertion of his name in the petition has not in- 
creased the costs. 


There is a third bill of exceptions, but our 
opinion in regard to it will be better understood 
after the case is examined on the merits. 

The first ground of defence is, that this road 
which was laid out in virtue of an ordinance of 
the city, is not a public one, as the right of 
making it was vested by an act of the legisla- 
ture in the navigation company, and no poste- 
rior law could affect their privilege. 

The act incorporating the navigation com- 
pany did confer on that corporation, the right 
to make a road along the banks of the bayou St- 
Jean, if they had thought proper to do so, and 
authorises them to take a toll.as soon as the 
road is finished, in the manner pointed out in 
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the act. But there is nothing i in the act which & h Esatn ae 


made it compulsory on the company to do so. 


The words ofthe statute are, “the president and ALLARD & AL. 


directors may lay out and construct froth the 
bridge at the bayou settlement, a high-way or 
road on each side of the bayou.” - Such expres- 
sions cannot be construed nor uriderstood, as 
an entire surrender of the sovereignty of the 
public. Ifthe party on whom it was conferred, 

had thought proper to accept the proposal, 
they might"have constructed a road, which, 
like that now made by order of the city council, 
would have been a public one. But if they did 
not choose to act on the privilege conferred, the 
legislature had certainly a right to direct any 
other mode of constructing it. The acquies- 
cence of the navigation company, in the au- 
thority which the corporation has exercised, 
shews their understanding of the law.. But ad- 
mitting it was otherwise, they alone have the 
_ right to complain, and the defendant does not 
stand here in their rights. 

The next objection is, that the city council 
had no right to lay out a road without indem- 
nifying the proprietors. This point brings be- 
fore us the whole merits of the question at issue. 
In deciding it however, we do not find it néces- 
Vou. 1m. (N. 8.) 38 
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_ Enst’n, District. sary to examine the extent of the public right 


Jan’y. 1825. 
P—~ 


to construct a road over soil, which the pos- 


say Pa. sessor holds under title, emanating from the so- 


Lanse. 


-vereign authority. The defendant here has 


not claimed in the pleadings to hold in this 
way—nor does the evidence, prove it. He 
presents no title whatever emanating from any 
of the governments by whom Louisiana has 
been possessed. He can therefore be regarded 
in no other light but as possessor at the will of 
the government. Viewed as such, we are of 
opinion that he has no right to object to the 
laying out of a highway in any direction 
the nation or those to whom it has delegated 
its power think proper to designate, and that 


_ if the edifices which he has erected, obstruct 


this right, they must be removed. 

This opinion, on the facts as they are pre- 
sented, enables us to express more clearly that 
which we entertain on the third bill of excep- 
tions. The defendant offered to prove that he 
had expended much labour and money to con- 
solidate the soil where the cabin was built, that 
the place where it now stands, formed a part of 
the sea shore; that the bayou was not formerly 


a navigable river: that its mouth was anciently 
inhabited by fishermen alone; and that the /o- 
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cus quo ‘had been granted to the defendant's East’. District. 
ancestors, and to other fishermen in order to — 


éstablish a fishery. The court was of opinion, 44" & 41. 
no parol evidence could be given of the con- 
tents of a grant, as there was not even a sugges- 
tion the title was lost or destroyed, and that the ° 
other proof offered was irrelevant to the i issue 
. - joined, The correctness of the first position 
assumed by the court a gud, cannot be ques- 
tioned, and the soundness ofits decision on the 
second is equally clear. The petition states that 
the defendant has erected a house onthe banks 
ofthe bayouSt. Jean, which obstructsa highway. 
The answer asserts that the ground, on which 
the cabin was built, was at first a swamp, which 
was very muddy, and that the defendant was at 
great expense in filling it up. The evidence, of- 
fered to prove the place was originally the 
” shore of the sea, and that as such, the appellant 
had a right to erect a house there, was-setting 
up a right or title totally different from that al- 
leged inthe answer. ‘The court, therefore, did 
right to reject it. Proving that this place was — 
originally a swamp, and that the defendant had 
filled it up, could not have altered the case 
for he could not, by his own'act, alter or impair’ 
the public right on the soil—nor would it in our 








Eas’:. 
Fazy. are 
SON 
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t. Opinion, i in the least have benefitted .him, had - 
he shewnt the bayou St. Jean was not originally 


4 Asashe At. 9 navigable river. As the right of the pub- 


Lense. 


lic to make roads is not limited to land 
lying on streams of that description. 

The title which the defendant sets up by 
prescription remains to be noticed, and in our 
Opinion it presents no obstacle to the present 
action. Possession cannot be pleaded, against 
a public right, unless it has been immemorial: 
Novissima recop. lib. 11, tit. 8, ley. 

It is therefore’ ordered, adjudged and de- ° 
creed, that the judgment of the district court 
be affirmed, with costs, &e. 


De Armas for the plaintiff, Morel for the de- 
fendant. 


—- 
LABARRE.vs. LAMBERT. 


The , planta APPEAL from the court of the first district. 


may, by the in- 


troduction of 


evideuce by the 


defenZant, ob- 
tain juidgment, 
on a different 
‘ground than” 
| prayed for in 
_ the petition. 





Martin, J; deliyered the opinion of the court. 
The petition states. Mrs. Lambert sald_ the 
plaintiffia, negro, who.soon, after the sale. went. 
away, and; wag, afterwards. fouad in, the pos- 
session of ong, Tyrrel, (in the;state. of, Missis- 
stppi) whe claimed bim under, a title anterior 
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to. Mrs.’ Lambert;. whereupon the plaintiff nat, Dist 
y 


; bi Aa 
his vendor that she might support her. title. Legge: 


‘He concluded with a prayer that she might be LAMBERT. | 


brought suit against Tyrrel, and gave notice to 


decreed to pay back the price, with the costs 
of the suit, and that he might have fesiiege re- 
lief. | 


The answer denies that the etnies 


complained of in the petition, gave rise.to-an 
action against her, the suit against Tynrel, by, 
the plaintiff, on shewing, being still nnstorine 
ned. 

At the trial, the plaintiff introduced, isha 
any opposition, the record .of, his suit,’ against 
Tyrrel, which.had in the, meanwhile been,de- 
termined; and.ia which Tyrrel had prevailed. 


The district judge was of opinion that the 


plaintiff had no.cause ef action on the, incep- 
tion of the suit, Tyrrell having, then,no. judg- 


ment, and the plaintiff's situation, in.the.. pre- 


sent suit, was not bettered by,. the judgment 


afterwards-obtained by Tyrrel. _ He accord- 


ingly nonsuited the plaintiff, who appealed. 


The answer admits,. because it does not de-. 


ny, what thé plaintiff alleged, viz. that Tyrrel 
detained the slave as his own property, and on 
the allegation ofa title to him anterior to Mts. 
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East'n, District. Lambert’s. The plaintiff has since shewn, 
st a without any opposition, that in’ the suit he 
LABARRE brought ‘against Tyrrel and of whieh he gave 
Lamseer. notice to his vendor, that she might support 

; her title; Tyrrel has prevailed, and the plain- 
tiff lost his slave. 

On the petition and answer, the case stood, 
quast on a demurrer at common law, and the 
question was merely one of law, whether the 
plaintiff’s action was not premature, the suit 
against Tyrrel being undetermined. The de- 
fendant suffered the issue to be changed, by 

. allowing the introduction of the record of the 
suit against Tyrrel It shews the latter pre- 
vailed. The consequence is that the plaintiff 
must have judgment ona different ground, 
than he had claimed in the petition, 7. e. be- 
cause he has been evicted on a suit of which 
he gave due notice to the vendor, requiring 
her to come and support her title, which she 
neglected to do. 


It is therefore ordered; adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the plaintiffrecover from the defendant, Mrs. 
Lambert, $732, the price of the slave, with in- 
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terest from the inception of the. suit, and,$24, East’n. District. 
‘ . 4 Jan’y. 1825. 
being the cost of the suit against Tyrrel, and g.— 
“costs in both courts, and that the case bere- bA®4RBe 
manded for further proceedings against . P. K- 
Wagner, the vendor of Mrs.. Lambert, citedas 


warranty. 


vs. 
LAMBERT.. 


Seghers for the plaintiff, Canon for the de- 
fendant. 


; a ee 
BRENT vs. ERVIN. 


Apprat from the court of the fourth district If the note 
' alleged to have 
; = been lost, is ad- 
Marti, J. delivered the opinion of the court, mitted to have 
intiff clai d ayment ‘of aaaiit Papo. 
The plainti ¢ aims, as endorsge,, — of ws prot 
terw: 
the defendant’s note, which it is alleged was — han 


protested, at maturity, and afterwards purloin- piniatil, 00 Cape 


an endorsee 


; inti i ld uire™ 
ed from the plaintiff’s possession. .. He had bier gs re 


judgment on the plea of the -general issue, and the equity, that 


. might be oppo- 
the defendant appealed, sed tothe plain. 
On the trial, the plaintiff offered in evidence >e compelled to 


. . ‘ give surety. 
his own affidavit ef the. manner in which the 


note was purloined or lost, his advertisements 
for the recovery of it, and evidence of his con- 
versation with a person near him,-at the time 
of this alleged purloining-or loss, _ These doc- 
uments were received notwithstanding the de- 
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East's. District, fendant’s objections, and he took bills of ex- 4 


Jan’y. 1825. 
ae 


BRENT 
v8. 


ERwin. 





CASES IN THE SUPREME COURT 


ceptions. 
As the case thay’well be disposed of, on the 


_ evidence which was received without opposi- 
tion, we have thought it proper to reserve the 


consideration of the admissibility of the evi- 
dence objected to for a case in which the con- 


_ sideration may be necessary. 


The written evidence not objected to consists 
of a copy of the note and protest and three let- 
ters of the defendant; who admitted his signa- 
tures thereto. 

The note copied on the back of the protest, 
is a a copy of that which is annexed to the pe- 
tition, arid the protest states that the defend- 
ant, on the original being exhibited to him by 
the officer, onthe day of payment, answered. 
he would not pay said note. | 

The defendant’s letters, the first of which 
bears date a few weeks after the protest, con- 
tain offers to settle the plaintiff’s demand for 
three thousand two hundred and fifty dollars, 
the exact amount of the note sued on, by giv- 
ing other notes, or an acceptance at twelve 
months in New-Orleans: and in the latter, the 
defendant announces the approach of Robert- 
son, his son in law, charged with the explana- 
tion of his intention to the defendant. 
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ny of the officer who protested the. note, 


who declares the copy of it and of the pro- - 


test annexed to the petition,.is a true one’ 
that he delivered the original to the plain- 
tiff after the protest; that he knows the signa, 
tures of the defendant, at the foot of the note, 
and that of the payee and — endorser 
on the back. si 


The testimony of Robertson, the bebined of 


’ the last letter of the defendant to the plaintiff, 
shews that the proposition made to the jatter, 
was to give him the acceptance of a mercantile 
house in New-Orleans, at twelve months, on 


his giving security, and the use of four ee 


during one year. 

We think the defendant, by suffering the 
above documents and testimony to be admitted, 
has relieved the plaintiff, from the difficulty he 
would have been, had ‘any evidence, written 


_ or oral, of the contents of the note, been resist- . 


ed, till its absence from the plaintiff’s hands 

was accounted for. 1 Vol. 446, 5 Martin, 442. 

_ It isnot alleged that the note, orany part of 
it was paid. 

The only points at issue, are whether the 

Vou. m1. (N. 8.) 39 


The parol evidence consists of the testimo- Fast’n, Distriet, 








Jan’y. 1825. ~ 
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| Bast’a District defendant made the note sued on, and whether 





Py 


2 v8. 





Brext 


it was endorsed to the plaintiff by the payee. _ 
We think the production of the protest-and co- 
py, and the testimony of the officer who made 
the protest, establish these two facts. 

, He swears he knows the signatures at the 
foot and back of the note; and we conclude 


_ that this is evidence not only of his knowledge. 


or acquaintance with the hand writing, but also 


of his belief ofits genuineness. 


The defendant’s own letters étrongly corrob-— 
orate,the evidence resulting from these docu- 
ments and testimony. He admits he owes the 
plaintiff the exact amount of the note, and of- 
fers to settle the same, if time and security are 
given, with the douceur of one year’s labour 
of four negroes. 

Security is required; for what? The answer 
which the facts of the case suggest is, against 
the chance of the note being produced by a 
finder, or one to whom it might have been trans- 
ferred. 

A douceur; for what? As a compensation for 
relieving the plaintiff from the difficulty in 
which the absence of the note from his hands 
placed him .These are the answers which the 
facts, as explained, naturally furnish. 
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officer to the plaintiff, after the protest; it is — 
clear any ‘person obtaining it afterwards re- ™®2**. 
ceived or found it burthened with the obligae ""™ 
tion of allowing any equitable plea, which 

might be opposed to it, in the hands of the pre- 

sent plaintif§ the district court did not err in 
refraining from requiring him to give security 

tor the defendant’s indemnification. - 


It appears that the note was returned by the East. Dias 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


Watts & Lobdell for the plaintiff, Grymes for 
the defendant. 


¢ 


i 


CHALMERS & AL vs. STOW. 


Apprat from the court of the first district. Inthefirst 4% 
‘ district, an ap- © 
Martin, J. delivered the opinion of the fravd to amend 


is too late on — 


‘court. The defendant and appellant urges tne day the 


causesare set . 


the district court erred in refusing him leave to downfor trial. 


file a supplemental answer, and in allowing may “ sam 4 
tallismen, before the original pannel was ex- oat anenr, a 
agri hausting all le- 


hausted. gal means to 





"compel the 
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| East’n. District. On the’8th of May, 1813, it was provided by 

Jan’y. 1825. 

 ~A-w .2 rule of the district court that « all pleas, 

eas & whether dilatory or in bar, must be set forth in 

ct, the answer. No amendment shall-be permitted 
to be made, in any petition or answer, unless 


| Sttendance of the same be made, previous to the time when 





__. jurymen on the 





Panne. the case is set for trial: No amendment shall 
- be made, after issue joined, tending wholly to 
alter the nature of the action or defence.” 

The present case was fixed for trial, on the 
5th of December, 1823, 88th of February, 21st 
of April, and 29th of May, 1824. 

On the 27th of May, 1823, the defendant 
filed his. answer, excepting to the sufficiency of 
the petition, in form and substance, and deny- 
ing all its allegations. 

On the 17thof February, 1824, the defen- 
dant, with leave, filed a supplemental answer, 
stating the full payment and discharge of the 
debt claimed, by D. Talcott’s note, the evi- 
dence of which payment was annexed to the 
note. 

_ On the 21st of April following, they obtained 
a rule on the plaintiffs to shew cause, why 
they should not have leave tofile a supple- 
mental answer, pleading payment and satis- 
faction. On shewing cause, the rule was dis- 
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| minis the court considering the application Rasa. District. 
‘an’y 


contrary to the above rule. The. defendant JH 
: | Cuausiers & 


tookout-a bill of exceptions. — 
The defendant’s counsel contends that 


«there was norule, as applicable to the pre- 


sent case,” forbidding the leave; that if there 
be, it was contrary-to law and-void. «That 


_ the court had already given leave tothe de-. 


fendant, to file a supplemental answer,” which 
was filed accordingly and was anterior-to the 
operation of the rule. . .- 

We think the district court correctly denied 
leave. It was prayed for onthe 2Ist of April, 
1824, and on that day the cause was fixed for 


trial. The application therefore was not - 


previous to the time, when the cause was called 
to be set for trial. | 

_ The object ofthe rule was to prevent’ de- 
lay, by compelling parties desirous to amend, 
to apply so early, ‘as not to postpone the period 
of fixing the cause for trial. The application 


might as well be done, when the cause is cal-: 


led, as a few moments before. In both cases it 
might prevent the fixing of the cause, and cre- 
ate delay. | 

The power given to the district court to 
_ Summon talesmen, to supply deficiencies in the 


AL. 
vs. 


Stow. o 


1825. 
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Jan’y. 1825. 
yw 


‘ vs. 
- $row. 


BS The sheriff 
- may, at any 
time, be allow- 
ed to perfect his 
return, by sign- 
ing it. 
13 The indorsee 
, of anote, secur- 
ed by a mort- 
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original pannel (2 Martin’s Digest, 142, 182 — 
& 192) is given to avoid delay. There is no | 
Caaian © necessity of its waiting till allthe legal’means §- 
to coerce the attendance of the jurors on the — 
_ pannel have failed; indeed the law does not re- | 
quire a resort to any; it suffices that it- should — 


appear asufficient number is not in attendance. 

No doubt the jurors summoned must have 
the same qualifications as the original one? 
otherwise they are not like men. ‘The re- 
cord does not shew that the objection of want 
of qualification was taken to any of them. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


McCaleb for the plaintiffs, Morse for the de- 
fendant. 


—ee— 
NICHOL vs. DE ENDE.i 
Appeat from the court of the first district. 


Martuews, J. delivered the opinion of the 


court. The plaintiffand appellant seeks to re- 





+ This opinion was delivered in June, 1823, and was accidentally 
omitted to be printed among the cases of that term. 
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ee eover ot of: ground i in the Vausdhonny Chouet. ‘East’a, District. 
In support of his claim, he sets forth in his pe- Bes Gog 
tition an authentic act of sale, in which amort- Neston 
gage is retained to secure the payment of the Ds Esme, 
price, for which a note was given, endorsed by 8" pang 
one Miller: , /* : + yw tat Dogo : 


The defendant claims under asheriff’s deed 74°" buthe 


must prove the 

to himexecuted,as evidence ofasale, made un facts that ett 
der an order.of seizure, or. execution, &e., f)5°. cture, 
issued at the instance of the endorser, who ong a 
states he was compelled to pay nearly the whole 
amount of the note, when it became due, on 
acceunt of the failureof the maker to pay, ac- 
cording ‘to the terms of his contract’ with the 
vendor and mortgagee. 

Miller, in his petition for the order of seizure 
and sale, claimed the right of being subrogated 
to the claim of the mortgagee, in this summary 
mode of proceeding. It was allowed him, as ap- 
pears by the record of the proceedings, im that 
suit, which was introduced in evidence in the 





_ present. 
A bill of exceptions was taken to the intro- 
duction of it, as the present plaintiff was not a 
party to the suit, as he had not been legally 
cited therein. 
On the same ground ,the introduction of the 
sheriff’s deed was opposed: 
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2 P penne ee a eee evs 
es 5 i ei . ee psec Ty 
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There is also a second bill of exceptions,’ ” 
founded on the impropriety of permitting the 
sheriff to perfect his return of the citation in | 
Miller’s suit, _by ‘affixing his signature to it, 
after the beginning of the present suit. The 


~ names of the partiegin the present suit, indicate” 


the present plaintiff to havebeenthe defendant. | 
Whether’ he was really such, cannot appear 
from the examination of the proceeding, as ex- | 


hibited by the record of that case, and for this 9” 
" purpose, at least, it was properly received in 


evidence. * 

As to the objection made, to the sheriff being . 
permitted to perfect his return by signing it, © 
nunc pro tune, we Can perceive no good ground 
of complaint; provided he was restrained from — 
materially altering the substance of the return. — 

We are of opinion the record was properly — 
received in evidence jn the present suit. 

The third bill of exceptions ought to be sup- 
ported. For, parol proof, as to the acquies- 
cence of the plaintiff, in the forced judicial sale: 
of his property, ought not to have been ad- 
mitted; as the thing sold was immoveable, and 
could be transferred by writing only, and what 
was said before or after the execution of the in- 
strument, could not be proved; but we find 
no such evidence on the record. 
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The opinion of the judge a quo, in salaticinas Esst'n: District. 
@ fourth bill. of exceptions taken up by the de- ae 
fendant, we believe tobe correct. Miller had Njager 
De ExEe. 


such an interest as ought to exclude him from 
testifying—as'the title of Nichol, evidenced by 
an authentic act, cannot new be disputed; (both 
parties claiming under it)—it remains only to 
examine now, the validity of the sheriff's deed 
to the plaintiff, based* on. the » proceedings 
wich took place in the suit of Miller am the 
present plaintiff. 

The doctrine on the subject: of frandilent 


‘alienation of property, resulting from the effects 


of judgments and executions, has been fully de- 
veloped in the case of Dufotr vs. Camfraneq, 11 
Martin. 607, and any attempt to enlarge on it, 
is deemed useless. 

We there have held, that the validity of a 
judgment, rendered by a court of competent 
jurisdiction, could not be enquired into ‘collat- 
erally, as was attempted in that suit, which is 


‘similar to the present. Inthe former‘case, it 


was also decided, that a sheriff’s sale, under 


an execution, unsupported by a judgment cor- © 


responding with it, is without authority, and 
conveys no title to the purehaser. : 
In the case now under consideration, our 


Vor. ut. (N. s.) 10 
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: Basta, District, first enquiry must be in ‘relation to the exist. : 
ww ence of any: judgment, in favor of Millen ~ 


against the present plaintiff, in pursuance of 


DeEmz. which the property-of the latter wasseized and _ 


sold, by the sheriff to the present defendant. 
. The original act of sale, under which both 


parties claim, wherein the vendor retained 


a mortgage, forthe payment of the hote 
given forthe price, would have authorised a 
summary procéeding by seizure and sale, in 
favor of the vendor and mortgagee; because, in 
relation to him, the act is public and authentic, 
and such an instrument as causes in itself apa- 
rdjeda.execucion, and only required the fiat of 
the judge to authorise the execution. 

Miller being. bound .as endorser, for the 
mortgagor of the property, and maker of the 
note,had an interest to discharge it, and was, 
ipso facto, subrogated by law to the rights of 
the creditor, against the principal debtor: Civ- 
Code, 290. 

All. means of compelling the debtor to refund 
to him (the endorser,) the money thus paid on 
his aceount, which belonged to the creditor 


‘were, by operation of law, transferred to the 
. payor. He could sue, without express autho- 


rity from the creditor. But, in order to entitle 
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himself to the same extraordinary mode of pro- boot 4 
ceeding, by an order of seigure and gale, it was _ a 
_ necessary to shew the payment, by-evidenee of “amen 
equal dignity, as that Toy mahi Pah wee Ds Expr : 
_contracted. | “4 
4 Win pechape tren, thehsthe: iil <q 7 
sion of judgment inherent in notarial acts of 
mortgage, forms the basis of the judge’s order 
under which the mortgaged property is seized 
and sold, without requiring mortgage creditors 
to pursue the more tedious remedy ‘by ordina- — 
ry suit, on such instruments. But as,stated in 
the case of Tilghman vs. Dean, 12 Martin, 695, 
no execution can issue on such confession. of 
judgment, unless by judicial order., It is hard- 
ly possible to imagine a case in whith a jadge 
acts ministerially. An order to a sheriff (ie. 
sued by a judge,) to seize and sell property, is 
clearly a judicial decree, which ought to be 
based on proper evidence, and in case of hy- 
pothecation, according to our law, this, evi- 
dence may be ex parte. A person, whe mort- 
gages his property to secure the payment ofa 
debt, subjects himself to the inconvenience of 
having such property seized and sold, without 
citing him to defend his right. If this privi- 
lege of a mortgage creditor be by operation of 
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Eat’ District. law’ conferted to athird person, as in the case, 


Jan’y. 1825. 
aan 
Nrewot 


‘ vs. 
Dz Enpsg. 


of ‘subrogation, ‘expressed © in’ the~ Civil Code, 
above” cited;'.the latter may exercise it ex 
partein {he same manner as the former, on the ' 
production of proper evidence to support‘his ~ 
claim. But'the authenticity ‘and: legal-effect _ 
of such evidence-is a matter for the judge to 
decide on, who is about to decree, ‘and should 
he err in relation thereto,;-we know no relief 
for such errer, except’ by appeal or action of 
nullity, ifthat remedy'be still authorized by 
our jurisprudence, as heretofore ‘stated in the 
case of Dufour vs. Camfraneg.» It does seem 
somewhat hard toseize and sell a man’s pro- 
perty without calling him injudgment, and:that 
the sheriff’s levy should be the first notice to 
him that he has failed to’ comply with: his con- 
tract. . But such is the legal effect of a mort- 
gage contract, and he ought to have consid- 
ered the consequence before he bound himself 
with such solemnity. Besides a man is ‘not. 
supposed to be absent from or inattentive 
tohis property; and ifany irregularity or ille- 
gality take place in this extraordinary mode of 
immediate execution, the order of the j udge, on 
proper application, would be suspended; or in 
all events a defendant in execution could bring 

















OF THE STATE OF LOUISIANA. 
his cause before thetribunals of the state so as East’n. 




















to-have his rights investigated, as in ordin: Jan’y. 1825. 
suits. ~~. ~ Menor 
In the present case, although it is probable De Ene, 


that the order under which: the'lot in dispute «s 
was seized and sold, may have been granted — 
on insufficient evidence. Yet as itis a judg- 
ment renderod by’ competent | authority, and 

. hasnot been appealed from or in any other 
manner invalidated, we are of opinion that the 
property seized and sold under-it-was regular- _ 
ly sold by the force and effect ofa legal judg- 

- ment, and execution, and consequently ‘has 
been alienated.and,transferred:to the present 
‘defendant. : 


It is iareiibe catitrea, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. | 


pi" e 


Preston tor the plaintiff, . PR 86.9 pi the de- 
fendant. i 





